Factors behind the judicial crisis
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THE military’s attempt to cut the chief justice to size has been a blessing in disguise. Pakistan might in fact be in the midst of a rejuvenation of people’s power. The battle lines have never been so clearly drawn since the military coup of October 1999. The fight is not between moderates and fanatics, or patriots and traitors. It is between those who have guns and those who don’t.

Sixty years after independence from British colonial rule, Pakistan enjoys the unenviable status of an autocracy where the military controls elected civilians even as democracy and civilian supremacy have become universal norms in the international community. Will the current crisis become a window of opportunity to settle the basic rules of the game? Prediction is no easy task as politics unfolds in contingent ways.

But a look at the history of democratisation in the most recent worldwide wave of democracy might be instructive. Militaries extricate themselves from politics mainly when a military government threatens the corporate interests of the military institution. In Latin America, southern Europe and Southeast Asia, ruling militaries retreated to the barracks when the costs of staying in power exceeded its benefits to the officer corps. And these transitions to democracy were typically preceded by the resurrection of civil society in favour of the rule of law. The demand for the rule of law is the Achilles heel of authoritarianism.

Lacking the overarching utopian ideologies characteristic of fascist and communist dictatorships, right-wing military authoritarian regimes have a hard time justifying their stay in power. They are the victims of their own schizophrenia, promising to stay in power only to facilitate a transition to a legitimate civilian political order.

General Musharraf and his apologists can blame it all on this or that conspiracy. But the good news is that all this dissimulation appears to be falling on deaf ears. Military rule appears to be on a slippery slope. The facade of controlled democracy, already crumbling, has collapsed in full public view.

Democracy is based on the uncertainty of outcomes. Politicians willfully subject themselves to the uncertainty of elections as they are in the game for the long haul. The belief that they too will get their chance in the next round, or the one after, often keeps the democratic process going.

In contrast, authoritarian regimes are based on the distinct dynamics of certitude. Above all, a military officer’s ability to reverse, violently if need be, the actual or potential outcomes of institutional processes forms the core of authoritarianism. Uncertainty erodes authoritarian stability, it shakes military confidence. There is always force and coercion. But that is costly to apply and runs the risk of alienating the people, leaving them no other way out but to withdraw their consent.

Authoritarian regimes can and often do survive without public support. But even if force works and certainty prevails, the changed dynamics of regime maintenance in the age of the 24 hour news cycle present further obstacles.

It matters little to electronic dictatorships like Musharraf’s what English language columnists write. Ironically enough, their musings in fact create the illusion of a free press so crucial to the authoritarian project in an integrated global environment. What matters more is success in the covert management of the airwaves. Real time images and representations travel across continents faster than lightning and have a sinister way of gripping the public imagination. No wonder the official reaction to the media’s coverage of state violence against the protesting lawyers was so nasty.

Let us not be under any illusion that all was well for the freedom of speech prior to this latest media crackdown. As any professional journalist will tell you, freedom of speech was plenty. But freedom after speech was an open question. Self-censorship induced by the fear of arbitrary violence operated as a self-reinforcing mechanism favouring authoritarian rule.

For all its faults, even flawed democracy affords one the institutional mechanisms of protection from the violence of the state. Under civilian rule in the 1990s, official excesses were at least technically subject to the check of rival centres of power. Where should one go now, when the Chief Justice of the Supreme Court is under trial?

How did we get to this dismal stage? We can blame the usual suspects: vicious landlords, corrupt politicians, weak political parties, deep ethnic factionalism, and so on. But culpability rests in large measure with the military, an institution that has always managed to escape accountability for its actions in excess of constitutional bounds.

No general has ever been held accountable for illegal acts against democratically elected governments. In fact, democracy in Pakistan is weak precisely because the military is always poised to intervene to disrupt constitutional authority with immunity.The durable foundations of this anti-democratic pattern of civil-military relations were laid in the formative years after independence. With US complicity, the military first manipulated and then banished democratic politics to choke any countervailing social and institutional forces with the capacity to assert civilian supremacy.

Over time, the military enlisted Islamist and other allies to narrow the space available to civilian governments to restructure civil-military relations. Elected civilians who tried to curtail military autonomy either ended up on the scaffold or in exile.No doubt, civilians have had their fair share of failures. But in comparative terms, the military’s tactical and strategic follies have been far more damaging to our political development. Besides, elected civilians can legitimately claim that their hands were tied by the military powers of censure. They had responsibility as it were but little authority to govern.

What is the military’s excuse for messing things up so royally? What does it have to show for its repeated political interventions? Even today, the military enjoys full authority over the affairs of the state. Yet it conveniently shirks responsibility for its actions. One day, we are told it is rogue police personnel who manhandled the chief justice. The next day, it is the dummy cabinet which advised the general to sack the chief justice.

Who are the generals fooling? The army as an institution is accountable for actions undertaken by its chief and vice versa. Responsibility for the sordid assault on the higher judiciary begins and ends with the General Headquarters. There are just no two ways about it.

Pakistani generals are not used to hearing civilian advice. But they would do well to understand that the military is supposed to defend not define the national interest. That is the job of the democratically elected representatives of the people of Pakistan. How many more national disasters would it take for them to realise that they have no moral, legal or even technical basis for claiming superiority over civilians?

In fact, as any other bureaucracy, the military is prone to deep organisational biases that render it unfit for politics. The military would do itself and the people of Pakistan a great service if it leaves them alone and focuses its energies on its primary mission of external defence. An army turned inwards is no army.
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