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India’s Central Bureau of Investigation (CBI) told a trial court in Chandigarh on Dec 24 that it wanted to close the case it was investigating against Justice Nirmal Yadav of the Punjab and Haryana high court. The reason for the application was stunning. 
 
It was not because she was innocent or that the evidence was impossible to procure, but because, both, the Indian government and the Indian chief justice K.G. Balakrishnan refused to grant it sanction to prosecute. This is part of a deeper malaise.

A top CBI official disclosed to a responsible daily that it wanted, in fact, to register a separate First Investigation Report (FIR) as well against her on charges of forgery and abuse of official position as a judge while buying land in Solan in the adjoining state of Himachal Pradesh.

The CBI began its investigations on Aug 13, 2008 when a sum of Rs15 lakh in cash was mysteriously delivered at the residence of another judge, Justice Nirmaljit Kaur of the high court in the same city of Chandigarh.

She promptly informed the police and handed over the money stating that she had no idea what it was for. The case was handed over to the central police agency from the state police to investigate whether the money had been mistakenly sent to her and instead, was intended for Justice Nirmal Yadav because of the similarity of names.

The CBI Officer told the press: “We not only found evidence to prosecute Justice Yadav in the Rs15 lakh cash case, but also stumbled upon evidence of alleged forgery and abuse of official position by Justice Yadav in land purchase in Solan, which could have been the basis of another case against her.”

It sought the central government’s sanction to prosecute Justice Yadav on Dec 3, 2009.
It then received a reply saying that no action was required as there was no evidence against her. 

In other words, the executive overruled a professional investigating agency’s appraisal of the evidence which it has neither the right nor the competence to do. But that is the law which the British devised in India for their own imperial ends.

Section 197 of the Code of Criminal Procedure of 1898 required sanction to prosecute a judge or a “public servant” for any offence committed “while acting or purporting to act in the discharge of his official duty”. Lawyers and judges parsed the words “in the discharge of his official duty”.

Taking bribe surely does not fall within this phrase. The Prevention of Corruption Act, 1947 was enacted before the partition tightened the law in favour of the state. Sanction was required to prosecute “a public servant” for accepting a bribe. 

In Section 21 of the Penal Code, the definition of “public servant” includes a judge, a minister as well as a civil servant. This is the law laid down by the legislature.

But in 1991, the Indian supreme court issued a directive unheard of in any democracy governed by the rule of law: “We direct that no criminal case shall be registered under Section 154, against a judge of the high court, chief justice of the high court or judge of the supreme court unless the chief justice of India is consulted in the matter.”

In addition, it underlines that “due regard must be given by the government to the opinion expressed by the chief justice. If the chief justice is of the opinion that it is not a fit case for proceeding under the act, the case shall not be registered.”

Thus the chief justice acquires a double veto — before the institution of investigation as well as commencement of the prosecution. The judges in the majority admitted that “we know of no law providing protection for judges from criminal prosecution” but asserted that “this court has been a lawmaker” and “a problem solver in the nebulous area”. 

Judges define such an area for themselves to legislate. The two judges in the minority warned that such legislation could be done only by parliament and not by “a naked usurpation of legislative power” by judges.

Assumption of judicial infallibility undermines judicial discipline. In the last two decades four chief justices of India came under a cloud when leading members of the bar levelled charges based on prima facie evidence of wrong which disclosed a case for inquiry.

The remedy of impeachment is no bar to criminal proceedings. The police are entitled to prosecute a judge for any criminal offence regardless of whether he is impeached or not. 

Impeachment proceedings can be launched even for “misbehaviour” which does not constitute a criminal offence. However, impeachment involves parliament and it is politicians who run it. 

A judge of the supreme court Justice V. Ramaswamy escaped impeachment despite the findings of a judicial inquiry upholding charges of improper use of funds because Prime Minister P.V. Narasimha Rao issued an oral whip to members of his party, the Congress, asking them to abstain on the vote.

In 2008, the chief justice asked the government to initiate impeachment proceedings against Justice Soumitra Sen, judge of the Calcutta high court. 

Very recently a motion for the impeachment of the chief justice of the Karnataka high court, Justice P.D. Dinakaran, has been admitted in the Rajya Sabha whose chairman will set up a committee of judges and jurists to probe the charges. Even if found guilty the vote for his removal must be passed by parliament.

The framers of the constitution of India preferred this obsolete mechanism of impeachment to a judicial tribunal. In 1949, charges of misconduct were levelled against Justice S.P. Sinha of the Allahabad high court. The governor general made a reference to the federal court, under 220(2)(B) of the Act of 1935 adopted under the Indian Independence Act 1947, as the interim constitution.

The inquiry took three months. Some of the judges of the high court filed affidavits before the federal court. Oral testimony was recorded. 

Finally, the court found that “the judge was guilty of judicial misconduct since his decisions in two cases were unjudicial and based on ultra-judicial considerations and were of such a nature as to induce a belief in the mind of the public that they were actuated by corrupt motives.”

Therein lies the enduring relevance of the test propounded by the federal court. But the test must be applied in a judicial process which can be initiated by law once a prima facie case is disclosed. 

Neither the government, nor parliament nor the chief justice should have any power to impede this process. What must prevail now is a climate of judges’ immunity from accountability to the law, the very antithesis of the rule of law. 

