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THE likes of Robin Hood, who rob the rich and give to the poor, believe that their transactions are just. Unlawful they may be, but then it is the law, not their action, which is unjust. It is possible that robbers who intend to keep their loot also think that their victim deserved to be diminished, and that their doing should not therefore be called unjust. But scholars will not agree that each man’s notion of justice is as efficacious as that of any other. They have been debating issues relating to its source, nature, and requirements since antiquity.

The subject is doubtless elusive. I have lately seen several expositions of the Islamic concept of justice. Their authors have quoted verses from the Quran, telling us to be fair and just, but they do not say what according to the Quran fairness and justice are. Allow me a word about my own understanding of the Islamic position in this regard. Islam does not define justice as such; it reaches justice through the following reasoning.

God is, ex hypothesi, supremely just. He is also the supreme lawgiver. His law is, ipso facto, just. It follows that all action that is in accord with His law and injunctions is just, and all that is contrary to them is unjust. It follows also that justice in human conduct is the quality of being in accord with God’s law. Thus, to know where justice resides in a given situation, we would have to find the relevant law or injunction and see what it says.

Note also that the Jewish and Islamic systems of law embody what we know as retributive justice. The aggressor must suffer a penalty proportionate to the injury he has caused: it is tooth for tooth, eye for eye, and life for life. You are entitled to break a man’s arm if he has broken yours. (The law in many states even today prescribes that a murderer will pay with his own life for the life he has taken.)

Scholars have asked whether justice resides in an act or in its author. In other words, is an action just because its doer is just, or is he to be considered just because his actions have been just. It seems to me that, speaking of the generality of men, we have to focus on actions and evaluate them in terms of an external standard of judgment.

In many societies justice is that which accords with the generally accepted values, norms, and customs. In a traditional Hindu community, for instance, it is just that “shudras” do the menial jobs, and it would be a perversion of justice to compel a Brahmin to sweep the streets. And, it would not be unjust for the husband in an orthodox Muslim home to spank his wife if she persisted in her waywardness even after a few admonitions.

Let us now turn to some of the more philosophic approaches to our subject. Plato in the Republic rejects Thracymachus’s view that justice is nothing more than the will of the more powerful, which they impose upon people. He treats justice as an attribute of both the state and the individual. The ideal state is just in that it implements a system of division of labour in which persons do the work for which they are naturally best suited. An individual is just if he achieves excellence in his job performance.

A person’s “soul” has three parts: reason (exercise of wisdom), “spirit” (something like courage), and appetites (desires, needs). In a just man reason commands the other two. In a just state those best suited to deliberate and reason (the philosophers) rule, those who are spirited become soldiers, and the “appetitive” ones become workers, craftsmen, and professionals (doctors, engineers, etc.) All stick to their respective tasks. Philosophers as rulers will do what is good for the people, not what the people want.

Justice has been much discussed in the context of “natural law,” which is both a philosophical perspective and a genre of law. In the Anglo-American tradition, its principles and those of natural justice have found expression in documents such as the Magna Carta and the American Declaration of Independence. An example may be the “self-evident” truth in the Declaration “that all men are created equal, and they are endowed by their Creator with certain unalienable Rights.” That is the law of nature and that of “nature’s God.”

Social contract theorists proceed from the assumption that men and women in the pre-societal “state of nature” possessed rights, some of which by their mutual agreement they surrendered to the state when they created it. Let us visit Thomas Hobbes, also a contract theorist but more pragmatic than the others (such as John Locke and Jean Jaques Rousseau). He starts with a general rule, discovered by reason, that forbids a man that which is destructive of his life or takes away the means of preserving it. Justice, he says, is the product of authoritative and enforceable rules.

It is whatever these rules permit, and injustice is that which they forbid, regardless of moral precepts derived from any source other than the sovereign. It will be seen that this position is similar to the one posited in the divine command theory (such as the Islamic) except for the fact that it substitutes the state for God.

Hobbes believes the law of nature justifies self-preservation, and measures necessary to ensure it are just. The first law of nature, he writes, requires you to seek peace, but if you cannot obtain it, you may resort to war with all the resources that you can muster. Next, in order to protect your peace and security, you should be willing when others are likewise willing, to surrender your rights (to the sovereign) and be content with only such rights and liberties against others as you will allow them against yourself. This is a covenant you have made with the others and it must be kept.

Thus, the third law of nature requires that men perform their covenants. Herein lies the fountain and source original of justice. Breaking a covenant you have made is unjust. The definition of justice, says Hobbes, is none other than that covenants made be fulfilled. Recall that in this train of reasoning, disobeying the sovereign is unjust because it is a violation of the covenant men had made with one another before terminating the state of nature and entering civil society.

Assertions of the desirability of justice are generally predicated on the assumption that its implementation will somehow advance human well-being or, shall we say, happiness. Utilitarian theorists, such as Jeremy Bentham and John Stuart Mill, make this case. They maintain that actions are good or bad, just or unjust, depending upon their consequences. They are good and just if they result in maximising the social good or, let us say, if they produce the greatest happiness (or good) of the greatest number.

Related to theories of justice are the theories of punishment. There is retributive justice, referred to above, which awards penalties to the aggressor in proportion to the injury he has done another person. In the deterrent theory, punishment is awarded to generate fear of the suffering it will bring and thus to dissuade the aggressor from repeating the same offence and others from committing it.

Finally, let us recognise the even more complex issue of distributive justice. Here we confront several competing theories of how available resources (land, wealth, power, offices among other things) are to be distributed among members of a society. It is now generally agreed that all should have equal access to opportunity and equal protection of the laws. The conscience of modern man is also tending to the view that all of us, by virtue of being human, have certain basic needs connected with survival, which those who manage society and state have an obligation to meet.

Beyond this emerging consensus, certain versions of egalitarianism have it that all should have equal possession of the means of well-being. Marx wanted to organise a system of rights and obligations on the basis of ability and need. He would take from all according to ability and give each according to his/her need. Then there is meritocracy that will give each what he deserves as determined by his merit, which results from some combination of talent and hard work. Proponents of this view are likely to hold that the determination of an individual’s merit relatively to that of others with regard to a given task is fairly easy to make. Competitive examinations are one way; demonstration of performance on the job, or in a laboratory, could be another.

I do not see a consensus among Muslim thinkers on the subject of distributive justice. Equality before law and that of opportunity are admitted, but the equality of outcomes is not. That a person’s basic needs should be met is also granted. There seems to be agreement also that one should get what one deserves on the basis of his merit. But there is at the same time a professed preference (but no action) for bridging the gap between the rich and the poor. There is no agreement on how wealthy a person may be.

Before closing this discussion, I should like to applaud the writer of a recent article in this newspaper (September 8, 2006) for bringing an instructive case to our attention. Abu Obaida, he tells us, was the commander of a Muslim force in a Syrian town, and its governor, at one time. Anticipating an invasion by a much larger hostile army, he decided to evacuate the town. He called in the town notables and returned to them the money they had paid in taxes and tribute on the ground that he would no longer be able to protect their lives and property.

If the government of the Islamic Republic of Pakistan is listening, it may want to return to the country’s taxpayers most of what it has taken from them, for it has given them little in return.

The writer is professor emeritus of political science at the University of Massachusetts at Amherst, US. Email: anwarsyed@cox.net
