Case for smaller Supreme Court
By Kunwar Idris

THERE can be no better evidence of the failure of statecraft in Pakistan than the current situation where both the army chief and the Chief Justice occupy the political centre-stage (they should, in fact, be the farthest from it) and theologians try to replace the institutions of state.

In the prevailing disorder, the legislators, administrators and the judges have never looked more helpless or irrelevant. It lies in the power of the president, on the advice of the prime minister, to make a reference against the Chief Justice. But the judiciary, and indeed those in the legal profession as a whole, felt humiliated by the treatment meted out to him, even before the Supreme Judicial Council took cognisance of it. Now the lawyers, whether pleading before the Council or protesting on the streets, have compounded that humiliation by calling into question the impartiality of the judges sitting on the Council.

Since the composition of the Council is defined in the Constitution itself, some kind of doctrine of necessity may have to be invented again to reconstitute it before the counsel for the Chief Justice, Aitzaz Ahsan, feels assured that its members will be objective and none among them would have a vested interest in upholding the reference.

The central point is that the reference having already been made, all issues relating to it should now be decided through a judicial process notwithstanding the suspicions it has aroused. Of course, the president can withdraw the reference and it can be argued why he should not if that is the only way to restore the dignity of the judiciary and to put an end to the public unrest.

After all the government has been retreating before the clerics all the time — as borne out by the current Hafsa madressah episode — to win their goodwill. But a rejoinder to that observation could be that the judges are not mullahs. In any case, the Chief Justice should not be seen working with charges of misconduct shadowing him, even if the allegations are false and have been conjured up to get him out of the way.

A most disgusting aspect of this saga is that although the reference by the government is against one judge, the protest of the legal community tends to undermine the authority and integrity of the Supreme Court as an institution. That would be a national shame and tragedy.

The Supreme Court has, indeed, been accused of bias and succumbing to pressure in the past (recall in particular the doctrine of necessity, Bhutto’s death sentence and parallel benches giving conflicting rulings in Nawaz Sharif’s government) but the character and conduct of its judges was never so openly and viciously debated as is being done now.

The controversies that have dogged the highest court of the land in the last 53 years and the painful dilemma in which the judges find themselves today calls for curtailing both the size and role of the court to save it from frequent exposures to public issues which tend to bring it in conflict with the executive arm of the government.

The Supreme Court currently has 19 judges. In addition, there are two ad hoc judges (Islamic scholars) on the Shariah appellate bench. Besides its central seat at Islamabad, it meets frequently in the four provincial capitals. Though much larger in population and area, India’s Supreme Court has a similar number of judges and it meets only in New Delhi. Following the Indian example (as also of most other countries), Pakistan’s Supreme Court should have five or, at the most, seven judges and it should meet only in Islamabad.

In dealing with constitutional issues and other important cases in which the government has a stake, the Supreme Court should always meet in full strength to avoid charges of bias or discrimination in constituting the benches. It should entertain petitions and appeals only against the death sentence or where the interpretation of the Constitution is involved. The high courts can take care of the rest of the litigation and of judicial activism as well.

Yet another justification for a smaller Supreme Court with fewer functions is to be found in the fact that the legal profession of the country is unable to throw up 19 judges whose intellect, knowledge of law and integrity would match the exacting standards set for that level at all times.

In any case, the lawyers at the top of the profession are not in enough numbers to join the high court benches in the expectation of moving up to the Supreme Court one day and also to become chief justice. That may never happen for most of them as certainly it would not for the present lot of judges most of whom would retire before Justice Iftikhar Chaudhry does. Their vested interest in his removal, incidentally, is the main ground being agitated by his counsel Aitzaz Ahsan.

The other stream of talent — the civil service — which provided to the superior judiciary men of the calibre of Cornelius, Shahabuddin and M.R. Kiyani (to name just three out of a score) has all but dried up. Perhaps some of our judges and lawyers should go to India to ascertain how the supreme court there, with fewer judges and that too sitting only in Delhi, is able to cope with the work and contend with the politicians better than our larger, more mobile Supreme Court seems to be doing.

