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The court was entitled to put on hold the imposition of carbon tax because the government failed to demonstrate that it was providing petroleum products “free of lead or carbon dioxide and consequential pollution free atmosphere to all citizens”

A three-member Supreme Court bench headed by Chief Justice Iftikhar Chaudhry created a crisis-like situation through its order in the carbon tax case. Whereas the people rejoiced at the order, the government was terribly upset by it. President Zardari then issued an ordinance by virtue of which he has re-imposed the petroleum development levy, which the carbon tax had come to replace. It too has been challenged in the Supreme Court.

The government has refrained from criticising the court. However its apologists have subjected it to severe attack. They believe that Chief Justice Iftikhar Chaudhry is playing populist politics, oblivious of the irreparable damage that the court’s order may cause to a country that is already on the verge of bankruptcy. They contend that through the order the court has not only violated the principle of separation of powers but also usurped the powers of legislature. In their view, unelected judges are not entitled to overrule policy choices of duly elected representatives in the absence of a real conflict with the Constitution.

Is this criticism justified?

What the detractors of Chief Justice Chaudhry are saying is that the Supreme Court under his stewardship is exceeding its powers or in legal parlance indulging in judicial activism.

To address this issue, a word about judicial activism is in order. The term was introduced by Arthur Schlesinger in 1947. However, the concept can be traced to the 1804 Marbury v. Madison case where Chief Justice Marshall of the US Supreme Court declared a federal order unconstitutional. By doing so, he established the principles of judicial review and judicial activism. The former principle signifies that the court is entitled to sit in judgement on an act of parliament or an executive order in light of the Constitution. The latter principle means that judges, while interpreting the Constitution, should reach beyond it to achieve results that are consistent with contemporary conditions and values. 

US history is replete with cases of judicial activism both negative and positive. A negative example is the 1857 Dred Scott case where the US Supreme Court ruled that blacks were not equal to whites and that the rights guaranteed under the Constitution were not available to them.

A positive example on the other hand is the judgement in the1954 Brown case where, rejecting the earlier principle of “separate but equal” between blacks and whites decided in the Plessy v. Ferguson case, the US Supreme Court disallowed racial segregation in public schools and public facilities. Incidentally, the result achieved in this case was due to Chief Justice Earl Warren who, like Iftikhar Chaudhry, was imbued with “a mission to do justice”.

The high water mark of judicial activism in the US however was reached when the Supreme Court struck down several progressive legislative measures called the New Deal that President Roosevelt had got introduced to tackle the situation arising out of the Great Depression. 

Judicial activism has found favour in the subcontinent as well. In India, the judiciary has used it principally through public interest litigation. The high visibility example of it is the judgement that the Indian Supreme Court took some years ago when, acting suo moto, it gave a deadline to the authorities to convert all public transport vehicles in Delhi from petrol to gas.

Amazingly, the latter has also struck down Constitutional amendments on a number of occasions. An interesting decision that stands out is the Andhra Pradesh High Court verdict in Satyanarayana v. NT Rama Rao case where it held that the executive is accountable to the public through the instrumentality of the judiciary. No wonder judicial activism has come in for flak from the executive. For example, the speaker of the Lok Sabha not long ago was so miffed by the court’s concern for the “monkey menace” in Delhi that he described judicial activism as an attack on parliamentary democracy and reminded judiciary to “stay within the constitutional framework”.

In Pakistan, judicial activism is not new. Its antecedents go back to judgements by CJs Afzal Zullah, Nasim Hasan Shah and Sajjad Ali Shah, who used public interest litigation to promote it. However, it was Iftikhar Chaudhry whose name came to be closely associated with it as borne out by landmark judgements in cases such as the Pakistan Steel Mills, the New Murree Development Project, conversion of public parks into commercial ventures and missing persons.

Justice Chaudhry was so enamoured by it that the international judicial conference, which was held when he was CJ to mark the 50th anniversary celebrations of the Supreme Court, declared 2006 the year of judicial activism. President Musharraf subsequently accused him of interfering in executive functions and government policy. On November 3, 2007, when he proclaimed emergency by virtue of which he suspended fundamental rights, he invoked Chief Justice Iftikhar Chaudhry’s judicial activism, among others, to justify it.

Now examining the charges levelled against Chief Justice Iftikhar Chaudhry, for some critics judicial review is nothing but judicial activism by another name. They disapprove of it on the ground that it violates the principle of separation of powers. Consequently, they contend that the court was not entitled to question the carbon tax. In their view, the court’s order is all the more reprehensible because the legislature which is sovereign and represents the will of the people had adopted it unanimously as part of the budget, or that it was in the nature of a finance matter in which the court has no expertise.

Both arguments appear to be flawed because irrespective of the size of the majority with which a certain piece of legislation is adopted by a sovereign parliament representing the will of the people or the financial character of the law in question, the court enjoys competence to examine its vires against the Rosetta stone of the Constitution.

Consequently, the court was entitled to put on hold the imposition of carbon tax because the government failed to demonstrate that it was providing petroleum products “free of lead or carbon dioxide and consequential pollution free atmosphere to all citizens”.

The government apparently accepted this argument. The problem arose when the court invoked articles 4 and 9 of the Constitution as well as the provision on “social justice” in the preamble of the Constitution to justify its order. For some critics the court should have given priority to the question of economic survivability of the state over fundamental rights of citizens while for others it misinterpreted the Constitutional provisions on fundamental rights. In their opinion, by failing to do so it is not only on a collision course with other two organs of the state but also putting the economic existence of the state in jeopardy.

Irrespective of the merit of this argument, the court appears to find in articles 184, 187 and 199 of the Constitution justification to act in cases of “public importance” involving fundamental rights. What we need to understand is that Chief Justice Iftikhar Chaudhry is, rightly or wrongly, pursuing a mission to render justice to the people as testified by his track record in his earlier incarnation as the CJ. Following his restoration which came about in the teeth of fierce opposition from the establishment, the US and almost the entire political class of Pakistan, this mission appears to be all the more compelling because he essentially owes his restoration to the people of Pakistan.

What we forget is that the restoration was nothing short of a quiet revolution. The CJ appears determined to carry this revolution forward irrespective of the cost. In this backdrop, the advice to all and sundry is: fasten your seat belts, we are entering a high turbulence zone.
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