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WITH IDPS returning to Malakand, in addition to the challenges of security and rehabilitation, they will also have to contend with the Sharia and the Nizam-i-Adl Regulation 2009 (a vestige of the Taliban’s sway in the area) that has been upheld by the provincial government. 

Nominees of the provincial government will be appointed to implement the draconian regulation. 

The provincial government says that the regulation was a popular, rather than Sufi Mohammad’s, demand. Why would the people demand a law that flagrantly violates the constitution and fundamental rights? Moreover, women seem to have had no say in its imposition. 

As many as 94 laws have been applied specifically to the area to ensure ‘good governance’. The regulation provides that certain laws in force in the NWFP shall apply to areas coming under the ambit of the Nizam-i-Adl. However, those laws or customs having the force of law which are not found to be in conformity with the injunctions of the Quran and Sunnah or to the laws specified in Schedule 1 would cease to operate. 

This would seem to suggest that all existing laws would be subjected to a constant threat of cessation. The ultimate arbiter will be the qazi. Admittedly, under the constitution, the state is under obligation to bring all laws in conformity with the injunctions of Islam. But it is for the Federal Shariat Court to declare under Article 203D whether or not an existing law is against religious injunctions. 

Also, the Council of Islamic Ideology under Article 230 can competently make recommendations for Islamising existing laws. The regulation totally bypasses these articles. 

Secondly, it fails to extend the Protection of Women Act 2006 to Malakand. 

The act provides relief and protection to women against the misuse and abuse of the law and is a safeguard against their exploitation. It ensures the dignity of privacy of the home as guaranteed in Article 14 and curtails discrimination on the basis of gender (Article 25). 

The act also envisages bringing laws relating to zina and qazf in conformity with objectives of the constitution and the injunctions of Islam. By failing to own the act, the female population of the concerned region would be deprived of the rights enjoyed by women in other parts of the country. 

This unequal treatment not only violates the constitution but also goes against the Universal Declaration of Human Rights. 

When an elected parliament has already brought laws relating to zina and qazf in conformity with Islamic injunctions, why should a qazi declare it otherwise or even revisit parliament’s decision? 

Thirdly, the regulation is not practical and does not address or provide a solution to cases already pending in the regular courts. The fate of thousands of pending cases (civil and criminal) is still hanging in the balance. 

The regulation provides a period of adjudication within which civil and criminal cases are to be disposed of by the civil judge/qazi. However, this time observance is not available for the darul qaza and darul darul qaza courts. 

And in case if it is admitted that such appellate courts are bound to follow a time frame in the disposal of an appeal then will the failure to do so within the specified period result in the same consequences i.e. adverse entry in the service record? Is all equal before the law? 

Fifthly, there is no equality between two cadres — the civil judges and the executive magistrates. In the case of judicial officers only those are appointed who have already completed the Sharia course, but the executive magistrates are not supposed to possess Sharia knowledge. Nonetheless, all perform judicial duties under the regulation. 

Sixthly, in the Malakand division, there are as many as 55 lower judicial officers. Each judicial officer has roughly 500 to 1,200 criminal and civil cases pending. We need to employ a minimum of 82 more officers. The reason is that the regulation provides that when pendency before the zilla qazi or district magistrate exceeds 150 and in the case of the qazi exceeds 200 cases, then new courts with all facilities would be established. Presently, the Asian Development Bank finances the provincial judiciary through its Access to Justice Programme to deal with the expeditious disposal of cases. Will it do so in the case of the Nizam-i-Adl Regulation? 

To sum up, does the governor enjoy any powers under Article 247 to act contrary to the constitution and to exclude the implementation of Articles 14, 25 and 37 as well as fundamental rights in the provincially administered areas? 

If it is already supposed to be in conformity with Islamic injunctions can the Protection of 

Women Act be declared otherwise by a qazi? One thing is clear: when the governor himself is a creation of the constitution and derives his powers from it, he cannot bypass any provision contained in it.
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