Judiciary’s new frontier is still ahead
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THE Supreme Court of Pakistan has spoken with a stunningly crystal clarity, and the world has listened with rapt attention, if not awe. For the first time in Pakistan’s tortured 60-year history in which the judiciary has had a mostly roller-coaster ride, the apex court has put its own stamp of authority on judicial independence.

The verdict of July 20, reinstating Chief Justice Iftikhar Chaudhry to his lawful position at the head of the court and dismissing the presidential reference against him is, by any account, a historic landmark. The court is sending out a loud and clear message to all and sundry: that it would, henceforth, be its own master and guardian and not serve as a court of convenience to autocrats and Bonapartes strutting on Pakistan’s stage with unfailing regularity.

That’s what makes the verdict so much more impressive; the country’s apex court finally putting its foot down on the excesses committed against its authority and aura by soldiers of fortune, smug in their belief that it would always be there to clad their usurpation of power in a cloak of legality, howsoever dubious and questionable.

That feeling of overconfidence seemed to have animated General Musharraf enough to summon Justice Chaudhry to his court and insist that he resign because of some allegations, of dubious provenance, of abuse of office against him. The general and his coterie of advisers had the past record of the highest court of the land before them to rest content that the CJ would dare not stand up to them or their diktat. But he did, and the rest of what transpired, since that fateful day of March 9, is history.

That Justice Chaudhry has turned out to be the man who turned Pakistan’s judicial history on its head is beside the point. Indeed he’s an unlikely hero; few, if any, would have expected the unassuming and somewhat shy CJ to defy the power barons of the land, after having taken the oath of his office under a questionable Provisional Constitutional Order. But just like the proverbial ‘bird of glory’ or Huma of the legend and folklore that often landed on the shoulder of the least suspecting of the assembled audience to make him the king of the land, the crown of glory has come to rest on the head of Justice Chaudhry, in the first place, and subsequently on those justices of the full bench of the apex court who, inspired no doubt by his salutary courage, showed a lot of their own spunk in arriving at the landmark decision.

That the tormentors of Justice Chaudhry are taking the court’s decision in their stride, and not making any fuss about it, isn’t something of credit to them. They had little choice in the matter but to lump it, because the global publicity and exposure surrounding the case made it virtually impossible for General Musharraf or anybody else to contemplate any other line of reaction.

However, having won a major battle against the power barons of the land doesn’t mean that the apex court—and the lower courts that should be inspired by its sterling example—should rest on their laurels, or regard this singular victory as the end of judicial resistance so remarkably triggered by the legal community of Pakistan, as epitomised by the lawyers.

The judiciary’s resistance to the establishment’s previously tried and tested habit to muzzle it and make it a partner in its wielding of raw, unbridled, power hasn’t come a day too soon. It was long overdue. An individual is instantly classified as a failure and a vagabond if he can’t make something of his life by his 30th year. An institution or a nation is given slightly longer than that. But any institution not making its mark by the time it turns 60 is in dire straits and courting dismal failure. So the Supreme Court of Pakistan has just avoided being branded with that stigma by the skin of its teeth.

But success in having burnished its image and salvaged its sagging reputation and prestige isn’t going to come without its cost to the higher judiciary of Pakistan, especially at this critical juncture in the country’s prevailing conditions.General Musharraf has been given a body blow by two recent events, coming in quick succession. The Lal Masjid episode is already threatening to become a pyrrhic victory for the general. But the failure of his reference against Justice Chaudhry is likely to prove an even greater embarrassment for him. He had decided to make a horrible example of the CJ in order to instil the fear of his sway over the country in the hearts of the judiciary and clear the decks for another five years of unchallenged rule over Pakistan.

With the judiciary calling his bluff with such gritty determination will, there’s nary a doubt, weaken him.

By contrast, the judiciary’s stature has gained many a mile in the eyes of everyone in Pakistan, save those hanging on to the general’s coat-tails. Justice Iftikhar Chaudhry became a hero to the legal community and the man-on-the-street of Pakistan, not because of his standing up to the order that has been ruling the roost for the past 8 years, but much more so because of his judicial activism, taking suo moto notice of establishment’s excesses against the human rights of the citizens of state.This should open the floodgates to those who may think they have judicial grievances against the establishment. They would be entitled to test the court’s hard-won independence to see how sound it is and how far it’s prepared to go in upholding the rule of law in the country, something that Justice Chaudhry so emphatically articulated in his addresses to the various bar councils of Pakistan during his state of suspended animation over the past four months.

Those who may be the first to knock at the door of a rejuvenated and fully independent Supreme Court are the luminaries of the political opposition to General Musharraf. Self-exiled or forcibly exiled leaders, such as Benazir Bhutto and Nawaz Sharif could well be in with their petitions to review their status and determine the legal basis, or otherwise, of their being kept out in the cold.

Human rights watch groups or individuals whose relatives and dear ones have been missing by the hundreds, for months and years in certain cases, could come flooding into the portals of the Supreme Court or the provincial high courts seeking their intercession to know the fates of the missing. If the courts really settled down to giving teeth to their hard-won independence, the establishment could be in for some very rough and turbulent times. There are legions of people, groups and activists with real axes to grind with an establishment that has long disdained them and treated even legitimate cases with contempt.

Indeed the country being in a state of extreme fragility, because of the government’s internal and external policies, it would be inadvisable for either party—the establishment and the judiciary—to enter into any prolonged confrontation of the type which has just visited Pakistan in the preceding months. Conscious of the high stakes involved in confrontation of a serious nature, the judiciary, especially its higher echelons may not much relish the thought of it.

Justice Chaudhry was careful, throughout the bitter campaign the legal community waged on his behalf against the establishment, to insist from every pulpit he stood at that he wished not to enter confrontation of any kind with those targeting him. The cost of confrontation, he knew, could be disastrous for a society so much weakened by indigenous and foreign-induced strife and in-fight.

Sagacity of a similar kind should be expected of the denizens of the corridors of power in Islamabad and provincial seats of authority but can’t be guaranteed because of the incapacitating influence of raw power on the rulers’ thought process.

A litmus test of the courts’ independence could come as early as within the next few months if General Musharraf’s recent assertion in an interview with a foreign news outlet is to be taken at its face value. The general glibly posited there that he would be re-elected, in his uniform, for another five years by the sitting assemblies.

This somewhat misplaced and inebriated faith of General Musharraf in his capacity to pull off something that no genuine friend of his would advise him to venture into was articulated before the July 20 verdict of the Supreme Court, and could well be dismissed as a vain attempt to play to his rapidly shrinking gallery of faithful minions. However, for a commando that he is by training he might still think he can shoot his way out of the tight corner where he has painted himself, entirely of his own volition.

An action like this, although purely academic at this stage, would unleash a spate of writ petitions against him before the Supreme Court, headed by a chief justice whose faith in the supremacy of the Constitution of Pakistan has been fully vindicated before the entire world. It wouldn’t, then, be a confrontation between the general and his nemesis, but rather one between an autocrat, used to having his way without so much as a squeak of protest, and the Constitution of Pakistan.

Few guesses there as to how the court, just recently unshackled of the burden of the past 50 years of kowtowing to diktat, would react. That new frontier, once reached, would herald the golden age of Pakistani judiciary’s final break with its tainted past. That should also induce the birth pangs of genuine democracy in Pakistan—and not a sham democracy doled out by a Bonaparte as a favour to a disenfranchised people—hard won by the people of the land with help from an independent judiciary.
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