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THE astute Nicolo Machiavelli advised rulers of occupied lands never to confiscate properties of their citizens. For, he warned, a man will sooner forget the death of his beloved than the confiscation of his property. This very truth should prompt a more effective method of checking crime — forfeit the offender’s property. 

In any case, he is not entitled to the fruits of his crime. This is the logic behind the US Comprehensive Crime Control Act, 1981. 

On Sept 12 the chief justice of India K.G. Balakrishnan urged the enactment of legislation for confiscation of assets of persons convicted of offences under the Prevention of Corruption Act. “The rationale behind it is that if a public official amasses wealth at the cost of the public, then the state is justified in seizing such assets.” 

As an American prosecutor noted, “You can put these people in jail for 10 years, for instance, but does it do any good? With all the millions of dollars they have accumulated in the drug trade, a prison term is a vacation for them. When they get out, they’ll still have the fruits of their crime, unless we find it first.” 

If such a law can pass muster in the United States, a haven of private property, South Asia should not feel too squeamish about it. The US Comprehensive Crime Control Act, 1984 enables forfeiture of drug peddlers’ property. Forfeiture proceedings are of two kinds, criminal, following a conviction, and civil. Civil proceedings are an innovation. The suspected property is first seized by a federal law-enforcement agency even where no criminal proceedings have been taken. Next, a civil suit is filed for the suspicion to be subjected to a judicial test. If confirmed, the property becomes that of the United States. It is thus possible to seize by a mere executive act assets worth up to $100,000 and vehicles worth any amount. Judicial proceedings follow later. 

Orders can be made ex-parte, without notice, before a proper hearing. Even hearsay evidence is admissible at this stage of pre-indictment hearings. In civil proceedings the standard of proof is balance of probabilities; in criminal cases it is proof beyond reasonable doubt. A civil proceeding is against the property itself, not its holder. The title of the action could be ‘United States v/s one Rolls Royce Car’. Rebuttable presumptions are permitted because direct evidence of drug trafficking is hard to obtain; even more so is evidence of use of the property for the crime. 

The state is bound to establish, first, that the accused must have acquired the property during, or within a reasonable time after, the period when he was engaged in drug trafficking. Secondly, that there was no likely source for the property other than proceeds from the crime. 

India enacted the Smugglers and Foreign Exchange Manipulators (Forfeiture of Property) Act, 1976 — Safema. Its constitutional validity was 

upheld by the supreme court on May 12, 1994 in a unanimous judgment by a nine-member bench. One of the Judges, Justice B.P. Jeevan Reddy became a chairman of the law commission, after his retirement and produced a working paper on the subject with a draft bill annexed to it. 

Later, in a case concerning the Skipper Construction Co (P) Ltd., the supreme court suggested “a law providing for forfeiture of properties acquired by holders of ‘public office’ (including the offices/posts in the public sector corporations), by indulging in corrupt and illegal acts and deals”. 

It added: “Once it is proved that the holder of such office has indulged in corrupt acts, all such properties should be attached forthwith. The law should place the burden of proving that the attached properties were not acquired with the aid of monies/properties received in the course of corrupt deals upon the holder of that property as does Safema whose validity has already been upheld by this court.” 

The courts in India and Pakistan freely draw on each other’s rulings. However, while seminars and conferences of journalists, retired officers, civil and military, are common, the two countries seem to shy away from similar exchanges between lawyers and judges. We have so much to learn from each other. I would suggest regular sustained and an institutionalised interaction. Our constitutions and laws are based on the same fundamentals of jurisprudence. Since independence, some of our judges have shown remarkable creativity. We have, therefore, become much the richer for the diverse paths taken. Hence the need to exchange notes to mutual profit. 

The draft bill attached to the working paper defined “illegally acquired property” precisely in the terms used in Safema. It covers property acquired before as well as after the law comes into force; property acquired partly from acts of illegal activity: illegal activity is not confined to violation of any specific statute but covers “any activity prohibited by or under any law for the time being in force relating to any matter in respect of which parliament has power to make laws”. In short, the fruits of an offence under any central law. 

The law would cover every ‘public servant’ as defined in the Prevention of Corruption Act (minister, civil servant and the rest) who has been found guilty of corruption in a disciplinary or departmental inquiry, or “who is holding or is in possession of properties which are disproportionate to his known means of income” or who is “found”, in a raid or otherwise, holding or in possession of property “for which he cannot furnish an acceptable explanation or which are disproportionate to his known means of income”. His relatives and associates are also covered. These words are defined in the broadest terms. 

It can be vastly improved if lawyers from India and Pakistan meet and discuss it and related themes.

