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In Pakistan judicial independence has come to be taken for granted since the restoration of superior court judges illegally removed by Gen Musharraf. It is true that the Constitution mandates an independent judiciary. Statutory enactments and court rules provide for judicial self-governance. It is a matter of fact that the judiciary has been separated from the executive overtime. And the collective decision of superior court judges to challenge a dictator’s desire to molest the Constitution and intrude into the province of the judicature has established a strong precedent that will encourage judges to continue to defend their constitutional turf. While these constitutional, legislative and institutional features have enhanced independence of the judiciary, a culture of judicial independence is far from entrenched in Pakistan. 

 

The Culture of Judicial Independence: Conceptual Foundations and Practical Challenges, edited by Shimon Shetreet and Christopher Forsyth, is a recently published comprehensive study that not only highlights the significance of an independent judiciary for rule of law and the multi-dimensional challenges involved in entrenching a culture of independence, but also includes country experiences with independence. In the chapter on Pakistan, Justice Tassaduq Hussain Jillani, one of the erudite judges of Pakistan’s Supreme Court, provides an objective historical account of the challenges that have confronted judicial independence in this country and recent efforts to surmount them. He also enumerates the apex court’s commitment to expand the ambit of substantive justice by meaningfully interpreting fundamental rights, such as that to life, to include within it the right to environment and as well as enjoyment of life. 

 

The larger point that one takes away from The Culture of Judicial Independence and the divergent regional and national perspectives and experiences included within it is that challenges confronting judicial independence and legitimacy in any polity are multifaceted. And that the emergence of a constitutional, institutional and sociological culture wherein the judge is able to act as a neutral arbiter of the law without considerations of fear or favour requires sustained effort. In our immediate context, amongst the many factors that continue to flout the ideal of judicial independence there are at least two that need to be highlighted and emphasised. One, the mounting attacks by the executive on the moral and sociological legitimacy of the judiciary. And, two, the frail state of judicial self-administration and challenges posed to the independence of the individual judge.

 

Professor Richard Fallon Jr. of Harvard Law School has argued in Legitimacy and the Constitution (Harvard Law Review) that the legitimacy of judicial review is linked to the complex interaction between the judiciary’s moral legitimacy (i.e., justifiability of its institutional existence and actions in moral terms), sociological legitimacy (public support for the institution and abidance by its rulings as a factual matter), and legal legitimacy (i.e., the acceptance of formal legal reasons given for decisions reached). From this perspective, the tirade launched against the judiciary by the PPP-led executive is not without a method. Notwithstanding a few instances where the apex court might have delved into matters of policy and dictated its own preferences, in most high-profile cases where the court has struck down executive actions for illegality or procedural impropriety, the legal reasoning advanced by it has not been feeble.

 

Be it the NRO matter, the promotions of civil servants, the NICL scandal or the Rental Power ignominy, the PPP-led regime has elected to attack the moral and sociological legitimacy of the judiciary and not the legal reasoning of its orders. The attack on the moral legitimacy of the judiciary is three-pronged. The PPP-leaders (most recently the 23-year old chairman of the party) attempt to continue to rub the judiciary’s nose in its inglorious past. While the moral authority of the present judiciary has been bolstered by the challenge that it posed to Musharraf’s dictatorship and the massive public support for the rule-of-law movement, the PPP-led regime continues to remind the people that Pakistan’s judiciary has a chequered history that starts from State v. Dosso, and not March 2007.

 

The second prong of this attack on the judiciary’s moral legitimacy is continuing emphasis on the Zulfikar Ali Bhutto murder case. There is general consensus in Pakistan that the outcome in the matter wasn’t a product of legal considerations. Notwithstanding the momentousness of a case where the Supreme Court upholds the death sentence against an elected prime minister through a legally unpersuasive order (that is not even treated by the courts as binding precedent), the reality is that all courts make mistakes. This is true for judiciaries across the world, and not just in Pakistan. But for a political party to formally demand that judges comprising the Supreme Court today apologise for an errant decision passed by their predecessors over three decades ago, knowing full well that the Constitution doesn’t provide them a mechanism to do so, is a vile attempt to attack the moral legitimacy of the court. 

 

And the third prong of this attack is to impute illicit motives to court proceedings and decisions and stigmatise the judiciary as a partisan actor. Without challenging the individual merit of decisions, the PPP-led executive has continued to argue that the treatment meted out to the PML-N leadership is preferential and that afforded to the PPP leadership is discriminatory. The latest addition to this narrative in the face of growing corruption charges sticking to the ruling elite’s cronies and kin was President’s Zardari’s suggestion at the Bhutto death anniversary that Prime Minister Gilani’s legal troubles are a consequence of his desire to fight for the rights of southern Punjab. In other words, the judiciary is nothing but a proxy for the damned “establishment” and that there is no difference between its past and its present.

 

The PPP-led executive is also consistently challenging the sociological legitimacy of the court and subverting the public practice of habitual compliance with court orders by disputing the finality that attaches to Supreme Court rulings. The prime minister’s contempt case is an example. The prime minister has argued himself that if he complies with the NRO ruling as required by the Supreme Court, he might be guilty of high treason. Bilalwal Bhutto-Zardari recently instructed the prime minister in a public meeting to abide by the Constitution, insinuating that he shouldn’t write the letter to the Swiss authorities as required by the Supreme Court. This, together with the numerous instances of the executive transferring officials assisting the apex court in matters seized by it amounts to a sustained onslaught on the sociological legitimacy of the apex court.

 

To question legal legitimacy of judicial pronouncements (i.e., the merit of formal reasoning that produces a certain judicial outcome) is one thing. But making a deliberate effort to undermine the moral and sociological legitimacy of the judiciary by presenting it as a biased political actor incapable of functioning as a neutral arbiter of the law is a cloak-and-dagger attack on judicial independence, and consequently rule of law. Notwithstanding the formal requirement of law that while deciding cases judges ought to be oblivious to extraneous considerations such as public opinion on a matter or the likely political consequences of a ruling, it is a fact that the effectiveness of the judiciary is intrinsically linked to the moral authority that emanates from non-partisan public backing and support of its performance. 

 

When our Constitution provides for judicial independence and requires that the judiciary not be brought into disrepute, it is not concerned with hubris or the ego of individual judges but the moral and sociological legitimacy of the institution. And when the executive arm strikes at such legitimacy to dilute the authority that attaches to judicial verdicts against members of the ruling elite, it simultaneously weakens the authority of the law itself. And once law loses its legitimacy and authority, it is the democratic project guaranteed by the rule of law and constitutionalism that is the biggest casualty.

 

(To be concluded)

