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President Musharraf has made two abortive attempts at arriving at a solution to the issue of provincial autonomy. The first instance was in 2001-02 when NRB embarked upon extensive research and debate on the issue but the constitutional reforms that followed did not address it in any significant manner.

The second time was in 2005 when a parliamentary sub-committee headed by Wasim Sajjad recommended devolution of 30 out of 47 enumerations of the concurrent legislative list but the government's commitment had started dwindling even before the recommendations of the committee were made public. Prior to General Musharraf, successive federal governments took office with the manifesto of granting provincial autonomy but ended up maintaining and strengthening the centre's predominance in policy-making on a wide range of subject matters.

A great deal has been said in the media especially in this newspaper with reference to the issue of provincial autonomy. This article does not seek to reiterate that which has already been said. Instead it seeks to claim that a bit of innovation may be needed in arriving at an appropriate solution on the issue of provincial autonomy, since the tabled solutions have failed to materialise.

This article is intended to present a means of addressing the issue of legislative lists while maintaining a strong centre with broad-based authority. Whether or not the solution is appropriate for Pakistan is a judgment to be made by the various stakeholders: the intention here is merely to present an idea.

Before proceeding further, some ground needs to be cleared with reference to the conception of federation in Pakistan. Firstly, it must be recognised that Pakistan's federalism is a system of shared rule between the centre and the provinces, with inevitable overlapping areas of jurisdiction. Idealism with respect to autonomous provincial rule is unrealistic and at variance with modern federal structures that increasingly rely on interdependence.

Secondly, the legitimacy of the federal government today is not derived from the provinces; instead, it derives from the people who form the Pakistani nation, a notion fully compatible with the concept of modern federalism. Thus Pakistan's federal structure does not necessarily have to be based on the provinces ceding power to the centre; instead it can be regarded as a system of distribution of power that reflects the will of the people. The power of the state is not emanating from the provinces but from the people that comprise the nation, albeit as a sacred trust in an Islamic Republic.

The thorny issue of provincial autonomy can only be resolved if fundamental notions such as those mentioned above are agreed upon. Unfortunately, at present some political quarters have divergent and incompatible views on the subject and a debate is therefore needed to clarify the premises mentioned above.

Broad-based concurrent legislative jurisdiction with paramount federalism forms the basis of an intergovernmental relationship in many countries where federalism is practised, such as the US, Australia, Malaysia and Germany. Under this model in Pakistan, the balance of power has skewed towards the federal government. The following is one of the ways in which reform with reference to the legislative lists could be implemented.

According to the existing provisions of the Constitution, the federal government enjoys legislative and policy-making supremacy over the provinces on the subject matters enumerated in the concurrent list. At present, the hierarchy of authority consists of two levels: the provinces at the first level and, at the second, the federal parliament with overruling authority. This writer would like to propose a third level in the hierarchy that could overrule the federal legislation on matters pertaining to the concurrent list. The third and highest level of hierarchy would be 'the majority of the provinces'.

Thus, if more than fifty per cent of the provinces, i.e., three out of the four provinces, pass the same piece of legislation pertaining to a subject matter of the concurrent list, that particular piece of legislation, if otherwise valid, would come into force, overruling sections of the federal laws and directives that are in direct contradiction with it.

Under the proposed system, the federal parliamentary houses while considering a bill pertaining to the subject matter enumerated in the concurrent list would need to make sure that the bill does not contravene legislation passed by the majority of the provinces. For this they would need to adopt a procedure that is similar to the one currently followed by the provincial assemblies in ensuring that their legislation does not contravene federal legislation. Moreover, the modalities could be worked out so that the provinces are required to communicate to the centre as and when consistent legislation is passed by the majority of the provinces.

It will have to be accepted that the proposed system is unusual in that it is not practised in any federal system of the world. However, it satisfies the following criteria of applicability. One, it is fully compatible with the relevant theories of government and political science to have a federal system where majority of the provinces can overrule federal legislation on certain enumerated subject matters.

In fact even today if three provincial assemblies pass a motion, such as they did on Kalabagh, the federal parliament may find it hard to overturn. The proposed system seeks to put this feature into law. Two, procedure-wise, the proposed system does not call for the implementation of anything unusual that is not in practice already. As mentioned above, the federal legislative houses would be adopting a procedure similar to what is practised at the provincial level.

Later in the article, a few words are said with reference to the perspective with which the proposed system may be viewed in comparison to other federal structures of the world. Let us first consider the manner in which it may affect Pakistan's federation.

The manifestation of the existing system is seen in the lack of initiative of the provinces in policy development on subject matters enumerated in the concurrent list because the federal parliament can overrule at anytime leaving no avenue with the provinces but to abandon their policies. The proposed system would encourage provincial governments to actively develop policies, knowing that the federal parliament is not the final overriding authority.

Under the proposed system, if a provincial government wishes to pursue a policy/bill that contradicts federal laws, it would have to convince the other provincial governments of the wisdom and applicability of its proposals. This inter-provincial scrutiny and debate would add to the checks and balances necessary for optimum policy development. In the Pakistani context, where adequate scrutiny by the legislature/assemblies is lacking, the added checks and balances in the policy-making domain may be a welcome feature.

With the proposed constitutional amendment, the various forums for inter-provincial coordination may automatically take shape. There would be a natural inclination to coordinate at the levels of planning, ministry and government because the proposed system rewards inter-provincial coordination and cooperation and promotes uniformity of policies.

In order to ensure inter-provincial coordination, the federal government is considering constitutionally-sanctioned mandatory meetings of coordination committees. Such artificially enforced measures may not lead to a healthy intergovernmental relationship. Instead, the nature of power politics should be such that coordination occurs naturally, as would be the case in the proposed system.

As mentioned earlier, the proposed system promotes uniformity of policies. Pakistan is a poor country and a struggling democracy and, as such, the virtues of uniformity in policies across the provinces, especially the consequent efficiency and applicability, must be valued accordingly. Even in the developed world, there is a markedly greater realisation of the benefits of, and consequently the growing practise of, agreeing on intra-national uniformity of policies. Reforms in the area of provincial autonomy in Pakistan must acknowledge the need for uniformity of policies.

The proposed system retains the broad-based legislative authority at the federal level; its importance may be illustrated with a comparative case in point. Consider the recent ascendancy of the federal government in the Australian political system. The Australian federal system was formed in 1901 by states voluntarily ceding certain minimal powers to the federal government with the principle of subsidiarity.

In recent decades, the federal government has exercised power in a whole range of areas originally regarded as the purview of the states/provinces. In 1983, in the country's landmark case, commonly known as the Tasmanian Dam Case, the federal government argued that, in exercise of its authority over foreign affairs, the federal government had signed a range of treaties and conventions, and that these consequently became subject matters where the federal government had overruling authority over the federating units. The country's highest court endorsed this argument, greatly broadening the authority of the federal government. Increased authority of the Australian federal government has evolved in other ways too.

It is argued by experts that the Australian federal government exercises de facto control over many subject matters of the states/provinces, with its exclusive taxation and revenue collection powers and the often-invoked power to grant conditional financial assistance to the states, requiring states to follow certain policies and produce certain results.

A strong federal government with broad-based authority has evolved in Australia, perhaps contrary to the idealism of the founders of the federal constitution. This has happened with a growing realisation that the federal government tends to look at policy matters from a point of view different from those of the states, and the federal point of view needs to be taken into consideration.

In the Australian context, strong intergovernmental coordination has evolved to reconcile with the growing power of the federal government. This has led to greater intergovernmental scrutiny of policy proposals and the greater likelihood that superior policies will prevail. In contrast, intergovernmental coordination has deteriorated as a result of a strong federal government in Pakistan. The proposed measures are aimed at achieving the same effect which democratic forces are expected to bring about in a modern federal polity ? greater advocacy and scrutiny of policy proposals.

Many of the objections that are likely to be raised against the proposed measures may actually pertain to the fact that the assemblies do not effectively take on the function of legislation. Of course, in a parliamentary democracy, when the parliament or legislative assembly does not perform its primary duty, democracy cannot flourish. Without a vibrant and judicious legislative process, reforms in various areas of Pakistan's political system will be inadequate or ineffectual.

While addressing the problem of provincial autonomy, the Pakistani context ideally requires a strong centre and strong provinces with a strong inclination for coordination. Whether the proposed measures constitute a feasible attempt to move in this direction is for the readers to decide.

 

