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The Sindh Arms Act 2013 was bulldozed through the Sindh Assembly on February 21, 2013 without any discussion or debate. As expected, this law seeks to burden the bona fide license holder while paying mere lip service to the proliferation of illegal arms in the province. 

 

The Act has empowered the government to be able to cancel or revoke any and all licenses lawfully granted and requires that such licenses be immediately surrendered. The subjectivity of this provision raises the spectre of unfettered executive power being exercised to deprive lawful license holders of their right to self-defence.

 

While requiring the surrender of a lawful license, the Act is silent on the issue of how the licensed weapon, entered on such a license, is to be treated. While illegal or unlicensed weapons are rightly subject to confiscation, the issue here is of a licensed weapon that was acquired after completion of all due processes. Unless this anomaly is rectified, the necessary consequence of cancellation of licenses shall be to render the licensed weapon illegal and hence also liable to confiscation. 

 

Furthermore, retention of the weapon, the license in respect of which stands cancelled, shall render the holder liable to punishment of up to 14 years in prison.

 

The Act also stipulates that an officer, while demanding the production of a license or carry permissions issued by the home department, may seize the arms and ammunition being carried by a person despite the fact that such a person is in possession of a valid arms license and carry permissions. The only requirement for such a seizure is that the officer may consider it expedient to do so. 

 

The Act goes much further and empowers officers to enter and search the homes of citizens and seize arms for an indefinite period, even though a citizen is entitled by the Act to keep the same in his possession. So the constitutional protection regarding privacy of homes may be violated under the Act even when no illegality has been perpetrated by its residents.

 

Quite surprisingly, the Act deals with licenses issued by the federal government for automated arms in a novel way. The Act states that such licenses shall remain valid until reviewed and cancelled. This means that post review all such licenses shall stand cancelled. What is there to review when the license is to be cancelled in any event? Once again the Act is silent on the issue of how the licensed weapon is to be treated. 

 

The necessary consequence can only be that validly issued licenses under the West Pakistan Arms Ordinance 1965, wrongly referred to as the Pakistan Arms Act 1965 in the Act, shall be unjustifiably cancelled and the licensed weapons, entered thereon, shall be confiscated.

 

I wonder if our lawmakers are cognisant of the fundamental rights guaranteed in our constitution, particularly with regard to property rights. The Act provides for compulsory acquisition by the state, without compensation, of citizens’ property – the lawfully acquired licensed arms – on the grounds that it was quite simply expedient to do so.

 

The provisions for arbitrary seizure of licensed weapons may also run contrary to the fundamental right of security granted to citizens under the constitution. In the face of complete failure by the state to provide security to its citizens, the only security that a citizen can rely upon is by virtue of his own licensed weapon. The Act seeks to inhibit a citizen’s lawful right to self-defence.

 

The Act also contains provisions that may be contrary to Article 19-A of the constitution – the right to information. The Act stipulates that when a licensing authority refuses to grant a license to any person, it shall record a reasoned decision in writing for such refusal and communicate the same to the applicant, unless the licensing authority holds that such communication is detrimental to the public interest. 

 

The grounds for refusal of a license are clearly stated in the Act and any unjustifiable refusal is subject to the right of appeal. How can any unsuccessful applicant appeal the refusal of a license when the grounds for such refusal have never been communicated to him?

 

This Act also seeks to defeat the concepts of the companies law in Pakistan. The law stipulates that when any offence under the Act is committed by a company then the person responsible for the company shall be held liable and punished. The list of persons liable in such matters inter alia includes a director, manager and secretary. 

 

There seems to be no clarity on how an offence would be deemed to have been committed by a company. It is possible that employees of a company may commit an offence under the Act, but how does that amount to such an offence having been committed by the company itself? Now it is foreseeable that chief executive officers of companies will be charged and arrested for offences that any employee may have committed. And once so charged, the burden of proof shall lie upon the arrested chief executive officer to prove that the offence was committed without his knowledge and that he exercised all due circumspection to prevent the commission of the said offence.

 

The centuries old jurisprudence of companies or corporate law is designed to separate the company as a legal entity, totally distinct from its shareholders and management. However, the propositions in the present Act are in complete derogation of such jurisprudence.

 

The Act provides that if any police officer or seizer is declared responsible – by a court or competent authority – for a fake or vexatious recovery and seizure and/or arrest under the Act, then such an officer shall be punishable with imprisonment for a term of up to three years and a fine. However, the Act requires that the sanction of the government be obtained prior to the initiation of such proceedings against police personnel.

 

This unnecessary proviso completely defeats the mechanism for accountability of police personnel. Why must the government’s sanction be required for initiating proceedings against its own functionaries? Since the determination of culpability is, in any event, required to be made by a court or competent authority, there exists no justification for fettering the right of a citizen to initiate remedial proceedings.

 

At present all licenses issued in Pakistan have been issued under the West Pakistan Arms Ordinance 1965, read with the Arms Rules 1924. The Act contains no mention of these laws and is devoid of any methodology for treatment of the lawful licenses already in force. There is no provision for the continuity, verification and/or revalidation of existing licenses. 

 

The Act also does not state whether all licenses issued prior to the enactment of the Act shall stand cancelled. So is it parliament’s intention that all existing licenses remain in force, and not be subjected to any verification, and the Act merely deal with any new licenses that are issued?

 

It appears that the cited provisions of the Act are in abject derogation of the fundamental rights guaranteed by the constitution. It would befit the wisdom of our provincial parliament to revisit the Act and bring it in due conformity with the constitution and other applicable laws, so that there is no need for the same to be undertaken by our superior judiciary.

 

Our policy makers and parliamentary draftsmen must accept that bona fide holders of licensed weapons are not responsible for the proliferation of anarchy and illegal arms in society. There is no benefit to be gained by further restricting and marginalising a citizen’s right to self-defence. In its present form, the new law appears to be a cacophony of poor draftsmanship and an illusion to delude the citizens into believing that the state is interested in providing security.

 

The writer is a barrister-at-law.

 

 

