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“Let the jury consider their verdict,” the King said for about the twentieth time that day. “No, no!” said the Queen. “Sentence first — verdict afterwards.” 

— Alice in Wonderland

THE proceedings before the Supreme Court about the much-praised and criticised 18th Amendment have made history in a number of ways.

A record number of petitions and appeals, pursued by more than 70 lawyers in their different capacities involving 27 different provisions of the constitution were argued in the course of more than 55 hearings spread over more than four months from May 24 to Sept 30, 2010. An interim order on Article 175 A has been passed, but verdict on all the issues raised will be handed down in January 2011 when the hearings will again be resumed.

Briefly, the outcome is that the court, while holding that Article 175A (pertaining to the appointment of judges) has come into effect, has assigned two tasks — one to parliament and the other to the chief justice of Pakistan.

Parliament would re-examine the matter in terms of the observations made by the court and the chief justice would initiate the process for the appointment of the judges to fill the actual and anticipated vacancies.

While giving these directions the court has also clarified certain procedural matters and amended Article 175A to the effect that a rejection by the parliamentary committee of a nomination by the judicial commission would not be final as is now provided in Article 175A, but would, instead, be justiciable by the Supreme Court.

The operative part of the order begins with observation that: “We had two options; either to decide all these petitions forthwith, or to solicit, in the first instance, the collective wisdom of the chosen representatives of the people by referring the matter for reconsideration.” May I submit, with great respect, that the court had four, not two, options.

First, the court could straightaway reject all the petitions in view of Article 239 which provides that: “No amendment of the constitution shall be called in question in any court on any ground whatsoever.”

Second, the court could, while accepting the bar imposed by Article 239, refer the matter to parliament for reconsideration in the light of the observations or recommendations that the court might like to make.

Third, the court could, agreeing with the petitioners, override the provisions of Article 239, and decide the petitions in whatever way it deemed fit.

The fourth option, the one that the court has chosen, was to refer the matter to parliament “to solicit … the collective wisdom of the chosen representatives of the people” before deciding the petitions, but negating the bar imposed by Article 239.

The fact that court has decided to make the rejection of a nomination by the parliamentary committee justiciable, contrary to the provisions of Article 175 A, implies that the court agrees with the contention of the petitioners that it cannot only strike down but even amend a constitutional provision.

Now, this is a proposition that has far-reaching implications for the future legislative process and for the sovereignty of parliament which is a concept accepted by the court in paragraph 14 of the order. I would, if I may, argue that there are good reasons to reconsider this proposition.

The universally accepted domain of the superior courts, in the present context, is to interpret, clarify and even fill a lacuna for the sake of correct understanding and application of a piece of legislation, including a constitution. However, the words used in a law cannot be replaced or deleted through a process of interpretation or clarification. This is an accepted principle of interpretation of statutes.

The other function of the superior courts is to enforce the supremacy of the constitution. Here the courts can not only interpret and clarify but also strike down a law that is in conflict with the constitution. But the power to strike down does not include, under any constitution anywhere, the power to amend.

Further, even the power to strike down does not, at least under our constitution, extend to the constitution itself. This distinction is valid due to the provisions of Article 239 that make the amendment to the constitution non-justiciable, and also in view of the legislative process that makes a clear distinction between ordinary legislations and constitutional amendments under Articles 55 and 239.

Article 55 provides that a bill for ordinary legislation can be passed with a majority of the members present and voting. Since the quorum for a meeting is one-fourth of the total membership (i.e. 86 for the National Assembly and 26 for the Senate) a bill may be passed by as few as 44 MNAs and 14 senators. In fact the number can be even fewer if all the members present are not voting. .

But under Article 239, which deals with the amendments to the constitution, a bill can be passed by not less than two-thirds of the total membership Hence, a bill for a constitutional amendment cannot be passed unless supported by at least 228 MNAs and 70 senators.

Thus, even the minimum numerical support of parliamentarians required for a constitutional amendment is too overwhelming to be overridden, especially when it has constitutional protection as well under Article 239.

Where, in view of the Supreme Court, there is a situation where intervention is unavoidable, it is possible to reconcile judicial compulsion with parliamentary sovereignty.

If there are compelling arguments against an amendment, which is not beyond the realm of possibility, the court has the option to refer the case back to parliament for reconsideration, without negating the bar imposed by Article 239. This would be consistent with the observation of the court in paragraph 14 of the order that the sovereignty of parliament and judicial independence are not “competing values” for they have their separate domains.

iqbal.jafar1@yahoo.com

[image: image1.png]



