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IT can be safely assumed that the Islamic system as recommended by the traditionalist ulema would have been implemented in the country by 1982, had Mr Z.A. Bhutto been favoured by circumstances to serve his term as the elected prime minister of the country. Section 230, sub-section 4 of the Constitution had clearly defined this goal which he would be required to pursue. What the country actually got from General Ziaul Haq was disjointed and ad hoc ordinances, under the name of Islamic reform. His objective was to focus on making changes in those areas of the law which would best enhance the legitimacy of his rule.

It is the irony of ironies — among multitude of ironies — that seem to define the history of Pakistan. Could it be that Mr Bhutto was excessively confident about his ability to control the events in accordance with some plan, or was it just hubris on his part? We would never know, and those who were his close associates have left no clues about his thinking.

When the 1973 Constitution was announced, a deep sorrow was expressed by the modernist Muslims, with Professor Fazlur Rahman, a notable Islamic authority among them, calling it a massive compromise with the traditionalists.

Fazlur Rahman had already been banished from Pakistan during the Ayub Khan regime as a result of a much undignified campaign against him led by various groups including Jamaat-i-Islami. It seems that the traditionalists were still haunted by his shadows, even from the distance of the seven seas. In making ad hominem comments about him, for example, a new low was set by Maulana Yusuf Banuri, founder of the Jamia Arabia Islamiya in Karachi, popularly known as Banuri Town Seminary. (See, for example, “Al-Baiya’na’t”, Banuri number, 1978)

In the battle of ideas, it is of some interest to note that Iqbal was far more radical in his views about the place of shariat in modern life, than Fazlur Rahman who made an effort to interpret Islam within the framework of classical jusrisprudence. Obviously, the former was no threat as being an outsider.

In any case, it was the Islamic reforms introduced by Gen Ziaul Haq which changed the political balance of power in the country. Again, it is important to emphasise that Ziaul Haq did not need to establish a new ground to pursue his plans; the 1973 Constitution had paved the way for him. He was also able to further reinforce his position by incorporating the Objectives Resolution as part of the amended constitution which he did under his authority.

The Objectives Resolution, when it was endorsed in 1949 by the Constituent Assembly, provided for no specific institutional guidelines to enable Muslims ‘to order their lives in accord with teachings and requirements of Islam’. The vacuum was filled by a Board of Talimat-i-Islamia which was established to give advice to the Basic Principles Committee (1952-53) in its deliberations about the future constitution for the country. (Leonard Binder, “Religion and Politics in Pakistan”, 1961).

G.W. Chaudhry has given a good account of the activities of the Board in his “Constitutional Development in Pakistan” (1969). In the 1956 Constitution, however, the Board was dissolved and replaced by a committee with the responsibility to recommend measures to bring the laws of the country in conformity with the injunctions of Islam.

With the abrogation of the 1956 Constitution by General Ayub Khan and the establishment of the 1969 Constitution, two new bodies were constituted: the Council of Islamic Ideology and the Islamic Research Institute. Professor Fazlur Rahman was appointed Director of the Institute, and the members of the Council were appointed to represent various schools of thought in Islam.

The ulema were opposed to the Council as it was constituted. They claimed that it did not give them adequate representation on the body. Under their pressure several members submitted their resignations but in most cases the vacancies remained unfilled. Perhaps for the first time in the history of Pakistan, the ulema made it very clear that they were the only legitimate authority on Islam. And further that any scholar to be associated with them must necessarily share their orthodoxy with them. Prof Fazlur Rahman, with his views on riba and interest, therefore, did not qualify to be a member of the club.

Ayub Khan had collected around him several people who, in his view, had the credentials to be able to make their contributions towards reconstruction of Islamic thought. Ulema had, however, discovered that the Napoleon had the feet of clay when he had already met their demand about the title of the country and had rushed through with the First Amendment to his Constitution and renamed the country as Islamic Republic.

The traditionalists have really been on the advance ever since. They succeeded in their demands with Z.A. Bhutto, and they also managed to control all the important institutions which would help them establish the Islamic system under Gen Ziaul Haq, in accordance with their definition of Islam. It is only in the last 15 years that they have been put on the defensive. It started with persistent complaints of abuse of powers under the Hudood Ordinances and it has reached a plateau with the decision concerning the judgment of the Shariat Appellant Bench of the Supreme Court on the question of riba.

What is emerging, therefore, is a sort of middle ground where the reforms endorsed by the traditionalist ulema are losing their sharp edges and there is general support for a more pragmatic interpretation of the Islamic laws. This is happening with respects to all the main issues involved including riba and interest, zakat and ushr, laws of inheritance, Hudood Ordinances, and Blasphemy laws. For reasons of space, I will focus on the first issue in this article, and deal with the others at a later date.

It is my presumption that barring a drastic upheaval, the status quo about the role of interest in the economy will remain unchanged in the foreseeable future. Public finances are being managed on conventional procedures, and the Islamic banks are in business along with the other banking institutions. A diversity of financial modes is available, in accordance with preferences of customer. This feature is by no means unique to Pakistan as many other Muslim countries permit both kinds of banking systems in their economies.

Given this assumption, I believe that there are two important points which the modernists need to take into their consideration. First, it is important to have a clear definition of the term usury. And second, to re-examine the definition of “karz-e-hasana”, in order to broaden the scope for availability of credit to those who would not qualify for help from the banking system.

Our information about the personal debt situation in the non-banking sector is quite sketchy. For the urban areas, there is mostly the anecdotal evidence available to us. For the rural areas, there is some information available, though somewhat dated, which gives us a clearer picture, including the classic work of Malcolm Darling entitled “Punjab Peasant in Prosperity and Debt”. The pattern of demand, which creates a need for temporary funds, however, does not seem to have changed, nor has the gap between this demand and the availability of personal or family reserves.

The question then arises at what cost the loanable funds are made available to the non-conventional borrowers. This question is in fact just as relevant for the urban borrowers who are in the same category.

When the Islamic scholars in Tunisia declared that modern interest was not contrary to the tenets of Islam, they also recommended that a threshold be established so that any charge above it would be considered as usury. In Pakistan, this question remains in a limbo. The position of the Shariat Appellate Bench was that all interest as we knew it in modern times was part of usury, of riba, which was forbidden in Islam. As the judgment of the court remains ‘in abeyance’, the various laws pertaining to borrowing/lending officially remain part of the statute books of the country. In the language of economics, these laws are archaic and out of tune with modern times. They neither facilitate availability of credit nor provide any real protection to the borrower. This has created a very unhealthy situation.

A partial solution might be to establish facilities for provision of credit to those who may have a worthwhile case but may not qualify in accordance with the established financial rules. It could be done on a modest scale by redefining the concept of “karz-e-hasna” (Sura Al-Hadid, 57:11), a concept unique in the framework of Islamic finance. At present, it is one of the modes of Islamic banking which was introduced by Gen Ziaul Haq and is often talked about but seldom explained in terms of its operational framework. It is an issue which could be examined along with a review of the scope of micro-finance in the economy.

The subject of debt, on the whole, has been treated by the traditionalists with what one may call the tunnel vision. The sketchy information about the financial practices in the pre-Islamic economy becomes the basis of comparison for them with the modern economy. Then a quantum leap is made by them from the stories of personal debt incurred during that period to the modern banking system, ignoring the fact that the comparison is totally irrelevant. The modern economy operates in the framework of highly transparent rules and regulations established by authority of the parliamentary system. Also, in comparing the past with the past, a distinction must be made between the conventional and the non-conventional customers for debt. It is the latter who get caught in the web of the money-lenders.

From the above quantum leap, however, the justification for profits is associated by the traditionalists with risk-taking and it is defined as actual participation of the owner in the enterprise. They believe that this would fulfil the conditions of the Quranic bay’. The matter has been extensively discussed in the literature and I do not wish to recapitulate it here. I would only add that, as explained in my writings, I share the broader view according to which debt and equity play a very important role in the financial deepening and financial widening in a modern growing economy.

The main issue, therefore, is not debt versus equity. It is to maintain a balance in the business or a personal financial portfolio. Prosperity, for example, can become quite illusory if it is based on a very heavy reliance on debt. It is said that in the US personal debt has reached a point where it is a cause for concern from the point of view of the stability of the economy.

In the business domain, an economy can show a very high level of growth and profitability. On a closer examination, however, it might appear to be the result of financial transactions, real estate deals, and speculative activity. This would be occurring at the cost of diverting capital away from manufacturing, research, and investment in new ideas, as these activities cannot compete with easy and secure profits earned in the former category. This tendency can be found as much in Islamic banking, albeit pursued under different names, as in the conventional financial markets. This presents a challenge for fiscal and monetary authorities in any economy.

It is in this respect that modaraba offers a unique opportunity, if the law guiding its operation is suitably amended. After the earlier boom in the registration of modarabas, they have reached a plateau in the economy of Pakistan. In the financial statements of many of these companies, it is not difficult to identify debt financing albeit in a different guise. With a restructured formulation, however, their portfolios can be made flexible in order to allow both debt and equity to be used under a suitable programme of tax incentives.

Debt financing can allow secure earnings while equity financing may be encouraged for risky innovations from the point of view of economic growth, both under special state guarantees. There are many examples for promoting this kind of “adventure capital” approach, which has played an important role, especially in the earlier history of Japan and South Korea.
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