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ISLAMIC law covers all aspects of a social order whereby an Islamic state can come into existence and prosper. One of these is siyasah shariyah i.e. administration of justice.

It is an elaborate legal system which, widely interpreted, includes not only formulation of courts of law and procedure for conduct of trial, but also the intricate concept of evidence; “Surely, We have sent down to you the Book in truth so that you might judge between men by that which Allah has shown you...” (4:105)

The term ‘evidence’ means and includes all those legal means, exclusive of mere argument, which serve to either prove or disprove an issue placed before a judicial body. The object of presentation of evidence is to decipher the truth out of a jumble of conflicting statements and views presented by both parties.

Muhammadan law of evidence is governed by the principle that all judicial decisions should be based on conviction, not speculation, so aiming at enforcement of justice as far as possible; “...when you judge between men, you judge with justice...”(4:58) “Say: My Lord has commanded justice...” (7:29) Under Islamic law, evidence has been categorised into the following main kinds:

Testimony: this is an oral evidence given in court by the witness who is under a moral duty to give correct and true information through his statement which is to acquire the status of evidence before court and so influence a judicial decision (shahadat).

“O you who believe! Stand out firmly for Allah as just witnesses; and let not the enmity and hatred of others make you avoid justice. Be just; that is nearer to piety; and fear Allah. Verily, Allah is Well-Acquainted with what you do.” (5:08) “...conceal not the evidence, for he who hides it, surely, his heart is sinful,” (2:293)

The right of acting as witness may be exploited by a person due to either inaccuracy of discernment or bias. It is thus necessary to take all steps necessary to avoid a court being misled; the same is accomplished through tazkiya-al-shuhood. ‘Tazkiya’ means purgation of witnesses. It is conducted with the primary object of acquiring reliable knowledge as to the competency and other virtues of a witness in order to have faith in his statement, which bears evidential value in conviction in cases of hudood and qisas.

Maturity of understanding and power of perception is essential in a witness, thus a small child and a lunatic are not competent to act as witnesses in court. The evidence of the following persons is not admissible in court; (1) a man or women given to treachery. (2) a person who has been whipped for an ordained crime. (3) an adulterer or an adulteress (4) person dependent on the family in whose favour he is giving evidence. (5) a relative. (6) a person under an obligation to either one of the parties. (7) a slave in favour of his master. (8) a person who has enmity with the accused. (9) a person convicted for the offence of qazf (false accusation of immorality on a chaste woman); “And those who accuse chaste women, and produce not four witnesses, flog them with 80 stripes, and reject their testimony forever...” (24:4).

Numerical strength of witnesses varies from case to case; in matters of private rights and transactions between men, the evidence of two men, or one man and two women is admitted; “...And get two witnesses out of your own men. And if there are not two men (available), then a man and two women, such as you agree for witnesses, so that if one of them errs, the other may remind her.” (2:282)

In cases of hudood i.e. punishments prescribed by God Almighty, the rule as to witnesses is more stringent. Women are specifically excluded from being witnesses. The testimony of two just men is required. Certain matters of which women alone are aware, such as birth of a child, can be proved by the testimony of a single woman.

When a man testifies as against himself, or as against his own interests, the same is called admission (iqrar). This is admissible in evidence; “O you who believe! Stand out firmly for justice, as witnesses to Allah, even though it be against yourselves...” (4:135)

Oath: an oath is swearing by Allah that what the person is stating is true. An oath is acceptable in matters which are civil in nature, but is not accepted in criminal matters. It is on the whole a weak form of evidence and as opposed to credible evidence on the other side it is not taken into consideration; “...When death approaches any of you, and you make a bequest, (then take) the testimony of two just men of your own folk or two others from outside, while you are travelling... let them both swear by Allah, for then indeed we should be of the sinful.” (5:106)

Evidence derived from circumstances is also accepted in a Court of law. For example presumption of paternity is derived from circumstances i.e. where a couple are living together as man and wife, it shall be presumed that the child is born out of this union. “O you who believe! When you contract a debt for a fixed period, write it down. Let a scribe write it down in justice between you...” (2:282). This verse serves to show that documentary evidence, provided the document itself is authentic and not a forged copy, is admissible as evidence before a court of law.

It is one of the primary rules of evidence, that direct form of evidence or first hand information has great probative value as opposed to mediate or indirect or what is termed as hearsay. Hearsay or second hand knowledge (word of mouth) is admissible as evidence on the basis of doctrine of necessity.

It is an exception to the general rule that if the matter refers to a fact which was heard, the same must be narrated by the one who heard it, or if it is perceivable by any other senses, it should be told by the person who himself perceived the same. Hearsay evidence is admissible where the person having first hand knowledge has either died, or cannot be found or if calling him would serve to exhaust a lot of time and money.

Having so considered the various kinds of evidence, it is but fair to uphold the claim that Islamic law of evidence is well equipped to meet and cater to the requirements of implementation of justice. The cardinal principle of this legal system being enforcement of justice, we have direct evidence on the one hand and hearsay evidence in certain exceptional circumstances on the other so as to focus as far as possible on a fair solution.

