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WE have almost forgotten Tej Bahadur Sapru (a South Asian statesman of the first half of the last century), who, once asked “…the real question is, as it has always been, what is it that we are going to offer the Muslims?” 
Sapru headed a committee, in 1945, to report on the constitutional scheme to be adopted after independence As regards the judiciary, the Sapru Committee wrote that the judges of the Supreme Court and the high courts should be appointed by the head of state in consultation with the chief justice of the Supreme Court, and, “…in the case of high court judges, in consultation additionally with the high court chief justice, and the head of the unit concerned”. This principle to keep the judiciary free from politics was accepted not only by the Indian Constitution Committee, but, subsequently, the Constituent Assembly.

During the debate in the Constituent Assembly, Sardar Patel emphasised that “the judiciary should be above suspicion, and should be above party influence”. And Dr Ambedkar, the author of the Indian constitution, gave extra force to his words that the proposed procedure of the appointment of superior judges ruled out any involvement of the legislature on the ground that it would lead to political pressures.

After a thorough discussion, Articles 124 (“Every judge of the Supreme Court shall be appointed by the president … after consultation with such judges of the Supreme Court and of the high courts in the states…”) and 217 (“Every judge of a high court shall be appointed by the president…after consultation with the chief justice of India and the governor of the state…”) were adopted in the Indian constitution, thereby “insulating the judiciary from executive or legislative oversight”.

Over a period of time, the procedure of appointments by superior judges came under public scrutiny and was debated not only in the public domain but discussed in superior courts, in order to evolve a `suitable` alternative system. The provisions of Articles 124 and 217 echoed and re-echoed in the rooms and corridors of the Indian Supreme Court.

The Indian Supreme Court, in 1974, in the case Shamsher Singh v State of Punjab, observed that appointments to the Supreme Court or high courts must have the approval of the chief justice of India. The court wrote, “In practice the last word in such sensitive subject must belong to the chief justice of India, the rejection of his advice being ordinarily regarded as prompted by oblique consideration vitiating the order.”

Then, in another case commonly known as S.P. Gupta case, the Indian Supreme Court did not accept the primacy of the chief justice of India. In that judgment, for the first time, a new expression `collegium` was used and the court desired that a broad-based collegium should make recommendations to the president for appointment of superior judges.

In 1993, in the Supreme Court Advocate-on-Record Association case, it was held that the opinion given by the chief justice in consultation process had to be formed taking into account the views of the two senior-most judges of the Supreme Court (collegium), and the advice of the Supreme Court judges was binding on the president.

This was upheld in the special reference of 1998, made by the Indian president, K.R. Narayanan, who had some reservations with regard to the appointment procedure. The reference was answered unanimously and, the Supreme Court observed, “The chief justice of India must make a recommendation to appoint a judge of the Supreme Court … in consultation with four senior-most puisne judges of the Supreme Court….”

While the Indian Supreme Court was busy laying down the procedure for the appointment of superior judges, the Indian government was moving in a different orbit, looking favourably at the 121st report of the Law Commission, which, in 1987, recommended the formation of a National Judicial Service Commission, representing various interests for recommending, to the president, individuals for appointment of superior judges.

Following that recommendation, the law minister, Dinesh Goswami, tabled in Lok Sabha in May 1990, the Constitution (Sixty-Seventh Amendment) Bill, 1990. The proposed composition of the judicial commissions, as laid down in clause five of the amendment bill, was reflected in `Statement of Objects and Reasons`.

“The Commission to make recommendations with respect to the appointment of the judges of the Supreme Court will consist of the chief justice of India, and two other judges of the Supreme Court next in seniority to the chief justice of India. The Commission to make recommendations with respect to the appointment of the judges of high courts will consist of the chief justice of India, one senior-most judge of the Supreme Court, the chief minister of the state concerned, the chief justice of the concerned high court and the senior-most judge of that high court.”

The amendment bill was never taken up in Lok Sabha. It was allowed to lapse.

A few years later, the then law minister, Ramakant D. Khalap, introduced the Constitution (Eighty-Second Amendment) Bill in Lok Sabha. One aspect of the proposed legislation was that the system of appointment of superior judges was to be altered. According to newspaper reports (e.g. Khaleej Times of 20 March 1997), the day the bill was listed in the Lok Sabha`s revised list of business, the government deferred the matter on the pretext of `further` consultations with the opposition and the United Front partners. It was further reported that under pressure from the left parties, the government shelved the proposed `alternate arrangement` of the appointment of superior judges.

The collegium of the Supreme Court continues to have primacy over other authorities.
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