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For certain heinous, brutal and barbaric crimes, capital punishment is and should be the only punishment, but only after credible evidence that establishes guilt beyond reasonable doubt

‘Mona’ was a happy and 
carefree child who loved to play with her older brother, ‘Beno’. Her earliest memories were of sitting on the beach with Beno, letting the tide come and wash all over them whilst their doting parents watched and smiled. Life was good, until one day catastrophe struck. Mona’s father, a civil servant, was posted as the deputy commissioner in Multan. One evening, whilst he was away at a meeting, Beno begged his mother to let him go out for a walk, accompanied by the gardener’s son, promising he would go out from one gate of their government residence and return through the other; both gates were manned by police guards. Finally, the mother relented, despite Mona’s opposition.

When Beno did not return, Mona and her mother went out into the compound to enquire about his whereabouts from the guards. As they were standing there, they heard terrifying, heart-rending screams coming from an adjacent under-construction house. The guards rushed towards there and moments later returned, carrying Beno in their arms. The world seemed to stand still, as Mona looked down at her beloved brother, covered in blood, the back of his head smashed in. He was rushed to the hospital, had three neurosurgeries, but succumbed to his injuries five days later. He was 10-and-a-half years old.

Much noise is being made by human rights organisations to have the death penalty, or capital punishment as it is called, abolished. Last year, I attended a conference on torture. A former UN rapporteur was there. Whilst discussing various forms of torture, the discussion somehow veered towards the ‘death penalty’; most participants, if not all, condemned the fact that Pakistan still had it on its statute books and voiced the UN’s call for abolishing it. I, as usual, having been exposed to real people and real miseries, could not help but voice my dissent, much to the horror of everyone present. My point, as always was, that for certain heinous, brutal and barbaric crimes, capital punishment is and should be the only punishment, but only after credible evidence that establishes guilt beyond reasonable doubt. I was told it should not be about revenge; I responded and still respond, it is not about revenge: it is about ‘justice’.

People are murdered on a daily basis worldwide, whether premeditated or unintentional. To have the ability to kill another human being, in cold blood, is hardly deserving of ‘humane’ treatment. But to kill and butcher human beings, decapitate them, chop them up in pieces, to rape and mutilate infants and young children, to blow up innocent people, including children, to set fire to women, to throw acid on them, is all this deserving of a humane treatment too? I have a client whose son went missing a few years ago. A few days later, his body was found in a sack, decapitated. Can anyone honestly look those parents in the eye and say, “The people who slaughtered your son deserve humane treatment?”

Day in and day out, our print and visual media and the courts are full of grotesque cases. Young children being kidnapped for ransom, then brutally killed; infants raped and mutilated; bodies of victims splattered all over in atrocious bomb blasts, and not even a whole body for a decent burial. What about cases like those of the Sialkot killings where two brothers were brutally tortured and executed in cold blood? Or of Sarfaraz, shot by the Rangers in Karachi, in a public park, and left to die a slow painful death? Or that of Governor Salmaan Taseer, shot in cold blood, multiple times at close range, without any remorse? Can anyone honestly look at parents and children of the deceased in the eye and say, “We are sorry for your loss but to execute the perpetrator would be a cruel, inhuman and degrading punishment and an ultimate denial of his human rights?”

The Objectives Resolution was made part of our Constitution in 1985 by virtue of Article 2-A, and was neither amended nor repealed by the 18th Amendment. The law of qisas and diyat was introduced into our legal system by General Zia. Qisas is defined as “punishment by causing similar hurt at same part of body of convict as he has caused to the victim or by causing his death if he has committed qatl-e-amd and in exercise of the right of the victim or a wali.” Death as a penalty can be imposed as qisas in cases of qatl-e-amd or a premeditated murder, only when either the accused makes a confession or when it is proved in a court of law beyond reasonable doubt; however, the death penalty can be awarded under tazir as well. The principle is that in case of any doubt, the benefit shall and must go to the accused. Murder is not the only offence that carries capital punishment in our system.

The Supreme Court held, “If the Court finds the manner and method of incident, to be in the nature of brutality, horrific, heinous, shocking, involving terrorist nature, creating panic to the society as a whole or in part, callous and cold-blooded, in such cases (which list is not exhaustive), the penalty of death must not be withheld. In other words, grave inhuman attitude, acts, manners, method and the criminality of actions are the constituents, elements and the instances, where punishment of death must be awarded.”

A majority of countries has abolished the death penalty; however, 58, including Japan, China, the US, Thailand, Singapore, India, Bangladesh and Pakistan retain it. In 2007 and 2008, the General Assembly of the UN adopted a resolution that called for a “global moratorium on executions”. This non-binding resolution was initially proposed by Italy and Chile and states, “Considering that the use of the death penalty undermines human dignity, and convinced that a moratorium on the use of the death penalty contributes to the enhancement and progressive development of Human Rights, that there is no conclusive evidence that the death penalty’s deterrent value and that any miscarriage or failure of justice in the death penalty’s implementation is irreversible and irreparable.” The resolution also aims to “progressively restrict the use of the death penalty and reduce the number of offences for which it may be imposed; to establish a moratorium on executions with a view to abolishing the death penalty; and Calls upon States, which have abolished the death penalty not to reintroduce it.”

Pakistan had placed an unofficial moratorium on executions since 2008 but a soldier convicted of murder was executed last week. Human rights should work both ways. According to these standards, capital punishment that is awarded by the courts after giving a right of defence to the accused is considered vengeful and barbaric and the pressure is on member states to abolish it. But are the unwarranted and horrific persistent killings of thousands of civilians and soldiers in Pakistan, in Gaza and other countries, ‘humane’ and justified? Are not those acts barbaric? Is not killing of innocent people, children inclusive, in indiscriminate attacks, not akin to executing them without a right to trial? Have the abolitionist countries stopped these executions? What about Israel — which is one of the 110 countries to vote in favour of a moratorium on executions this week — that has killed over 110 people in Gaza in seven days? Israel calls it ‘war’, people like Noam Chomsky and us, call it ‘murder’.

I agree with the UN resolution to the extent that there should be a curtailment of the number of offences for which capital punishment is imposed, but do not agree that it should be abolished. There is, however, a need for stringent, impeccable, corruption-free investigation and judicial procedure with increased reliance on forensic evidence, investigations taken out of the hands of ‘middle-pass’ investigation officers and a separate cadre of professionally trained detectives and investigators. The business of ‘buying’ favourable post-mortem and ballistic reports needs to be stopped on an emergent basis with any ‘miscarriage or failure of justice’ being remedied by a speedy appellate court process.

While watching the footage of the brutal killing of the two brothers in Sialkot and the interview with their families, I noticed their young sister, grief-stricken and clearly crushed by the immense weight she will have to carry all her life. I was reminded of Mona. Mona’s life changed forever that fatal day. She lost her brother. She lost her childhood. She lost her family to grief. The image of her brother covered in blood remained with her all her life. But she is not alone. There are many Monas out there who want justice. Not revenge. No less. No more.
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