Role model or work-in-progress? —Hina Hafeezullah Ishaq
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It is not necessary that victims of domestic violence are only wrongfully confined; their perpetrators can cause obstructions in their way and prevent them from going in a direction they want to go

It is indeed a stupendous step by the Senate to have finally passed the Domestic Violence (Prevention and Protection) Bill 2012, unanimously. Credit should always be given where it is due and this time it goes to all the women who lobbied hard for this law and to all the men who did not oppose it.

The Bill, which was passed this week, had lapsed earlier in the Senate after it had been passed by the National Assembly in 2009. However, this law is now only limited to Islamabad as a consequence of the 18th Amendment. It narrowly escaped being referred to the Standing Committee yet again due to the perseverance of Senator Nilofar Bakhtiar who termed it as a ‘role model’ for the provinces who have yet to come up with similar legislation.

As much as I appreciate the fact that at least some women, children and vulnerable persons in our country now have a law that should, hopefully, protect and prevent them from being battered and bruised, there appear to be a few lacunae in it. This of course is my personal analysis. For starters, the preamble of the law reads: “The constitution recognises the fundamental rights of all individuals to dignity of person,” whereas it should read: “The Constitution of the Islamic Republic of Pakistan 1973 recognises the fundamental rights of all individuals to life, liberty, body, reputation, property and dignity of person,” because that is actually what this legislation aims to cover.

A ‘child’ means a person below 18 years of age and includes adopted, step and foster children; however, it fails to include ‘wards’ as defined under the Guardians and Wards Act, those children who are in the custody of guardians. Similarly, ‘domestic relationship’ means a relationship between persons who live, or have, at any point of time, lived together in a household when they are related by consanguinity, marriage, kinship, adoption, employment, domestic help or are family members living together as a joint family but fails to include ‘guardianship’, encompassing de facto and de jure guardians and should include natural, testamentary and those appointed under the Guardians and Wards Act 1890.

The law, while including ‘domestic help’, has failed to define what exactly is the purview of the term. ‘Domestic worker’ might be a more appropriate term and should mean a person employed in a home or residence for the purpose of: caring for a child, serving as a companion to a sick, convalescing or elderly person, housekeeping, or for any other domestic service purpose, including menial work, and should include all kinds of domestic help and domestic servants and should specifically exclude any individual working on a casual basis. 

‘Stalking’ should have been defined as any continuative harassing, threatening or persecuting behaviour that causes a state of anxiety and fear in the aggrieved person, or ingenerates within the aggrieved person a motivated fear for his/her own safety or for the safety of relatives, kin or others tied to the victim him/herself by an affective relationship, or; forces the aggrieved person to change his/her living habits and includes, but is not limited to, following, pursuing or accosting the aggrieved person against his or her wishes; and watching or loitering outside or near the building or place where the aggrieved person resides or works for gain or carries on business or visits frequently and making indecent, offensive or threatening phone calls and the sending of an indecent, offensive or threatening letter, electronic communication or other article to the aggrieved person.

Whereas ‘harassment’ should include any course of conduct that evokes a fear of harm to the aggrieved person and includes any conduct that annoys, threatens, intimidates, alarms, distresses or puts a person in fear of their safety. Harassment is unwanted, unwelcome and uninvited behaviour that demeans, threatens or offends the victim and results in a hostile environment for the victim. Harassing behaviour may include, but is not limited to, epithets, derogatory comments or slurs and lewd propositions, assault, impeding or blocking movement, offensive touching or any physical interference with normal work or movement, and visual insults.

According to the law a ‘vulnerable person’ is defined as a person who is vulnerable due to old age, mental illness or handicap or physical disability or other special reason, or domestic help, or employment as a domestic servant. A more comprehensive definition could have been ‘any person, irrespective of gender, whose ability to protect herself/himself from violence, abuse or neglect is significantly impaired due to physical, sensory, or mental disability or illness or handicap or old age or any other special reason and includes a domestic worker. Explanations as to the nature and scope of disabilities could be such that there is no room left for speculation or conjecture during the trial: physical disability should mean any impairment that limits the physical function of limbs or fine or gross motor ability and includes impairments that limit other facets of daily living; sensory disability is impairment of one of the senses and includes visual, hearing, olfactory, gustatory and somato-sensory impairments, whereas mental disability is arrested or incomplete development of mental capacities and includes mental impairments such as mental retardation, organic brain damage, learning disabilities and mental illness encompassing a variety of psychological disorders that cause severe disturbances in thinking, feeling and relating to others so that persons suffering from such have a substantially diminished capacity for coping with the ordinary demands of life.

An informer is defined as a person who has ‘credible information’; why does it have to be ‘credible’? The word ‘credible’ suggests an investigation into the information, which destroys the purpose of the law. The criteria for lodging an FIR under the criminal law is simple ‘information’. The same principle should have been applied here, especially when there is a provision for imposing a penalty for filing a false complaint, which carries a prison sentence extending to six months or a fine that may extend to Rs 50,000.

While including ‘wrongful confinement’ as part of domestic violence, ‘wrongful restraint’ has been left out; it is not necessary that victims of domestic violence are only wrongfully confined; their perpetrators can cause obstructions in their way and prevent them from going in a direction they want to go. The provision of ‘protection orders’ for actual acts of violence is a commendable one but the same have not been provided against ‘attempts’ to commit any kind of domestic violence, which is imperative for better prevention and protection of victims.

The section on ‘Custody Orders’ provides that “the court may, at any stage of the application for protection order or for any other relief under this Act grant temporary custody of an aggrieved person who is: (a) a child to a person appointed under the Guardians and Wards Acts 1890 (VIII of 1890), (b) an adult to a person in accordance with the will of the aggrieved person or (c) a mentally challenged person to a service provider or some other person as deemed suitable by the court.” First of all, in granting custody of the child this law assumes that a petition for custody or guardianship should be pending before the competent court, which in reality is highly improbable; the provision should have been “a child, subject to welfare of the minor, to a person who is entitled to custody according to the personal law of the child, or to a person, desirous of or claiming to be a guardian of the minor, or any relative or friend, applying for interim custody.” Further custody of an ‘adult’ cannot be granted for the simple reason that the person is just that, an adult; a better solution would have been to provide for “any vulnerable person to a friend or relative, with the consent of such person or to a service provider or some other person as deemed suitable by the court”.

From a lawyer’s perspective, legislation should be clear and comprehensive to avoid ambiguity during the trial and to achieve clarity in implementation. Islamabad has adopted the new law but there is still time for the provinces to learn from the lacunae in the ‘role model’ before them and make a comprehensive piece of law with clear and broader definitions, which encompass all kinds of acts of domestic violence and turn their work-in-progress into a specimen for others to follow.

The writer is an advocate of the high court
