Light at the end of a tunnel
By Mirza Amjad Hussain

IF true, the recent announcement by the Pakistani government to give reprieve to condemned prisoners is a welcome step. There now appears to be light at the end of the tunnel for Pakistan’s 7,400 death row inmates. Some of them have spent half their adult lives under conditions best described as ‘hell on earth’.

Kashmir Singh languished for 35 years on death row; he was set free recently and reunited with his family. Our nightmare ended when my brother, Mirza Tahir Hussain, was released in November 2006 after spending 18 years on death row. It gives me immense pleasure to see that this facility is now being extended to all condemned prisoners in Pakistan. This is a notable achievement for human dignity and respect for life. “All mankind is worthy of respect and honour” (Al-Quran.) “Allah holds in high esteem those who forgive.”

Fairness, accuracy and the due process of law form the foundations of justice in Pakistan. Punishment can still be handed out, justice and legality can still be achieved without vengeance and retaliation. It also gives the offender a chance to repent, to reform his character and seek forgiveness. An initial moratorium would spare those convicted under Pakistan’s controversial blasphemy laws. Minority religious groups have long argued that these laws are used to persecute them unjustly.

I applaud this initiative. It is a befitting tribute to the memory of late Mohtarma Benazir Bhutto. During her last tenure she too observed a moratorium on capital punishment. This has been achieved at considerable cost and several individuals had to pay a terrible price with their lives. Nawaz Sharif himself had a lucky escape.

Others were not so lucky. One former prime minister was hanged in 1979 on the basis of flimsy and false testimony. It is conceded that his trial was politically motivated. Ironically, he was working for the abolition of the death penalty.

Owing to recent public executions in Fata and elsewhere, the mob lynching of a Hindu worker in Karachi and some documented cases of profound miscarriage of justice that led to people being condemned to death, this issue needs to be looked into.

Given the wide margin of error in cases where the death penalty has been handed down and the likelihood of the subversion of the judicial process, a moratorium on capital punishment is essential. It will allow the legislators to review the current judicial system in Pakistan that permits the hanging of a man. The fact is that so far the death penalty has not deterred crime. If anything, it has helped to brutalise society and created contempt for life.

Another welcome development has been the recent signing and ratification by Pakistan of several human rights international covenants — including the International Covenant on Civil and Political Rights, the International Covenant on Economic, Social and Cultural Rights and the Convention Against Torture.

It is of paramount importance that domestic legislation is now harmonised to reflect Pakistan’s commitment to international law. For instance, torture is routinely used to extract confessions. Last year, Pakistan and Iran were the only countries to execute minors (under 18 years) in clear breach of international law and declared commitments.

Understandably, the question of the death penalty poses a dilemma. The problem has profound ethical, religious, political and criminological implications. It is still an emotional issue in Pakistan where society should be helped to overcome the fear of violent crime.

Countries that eventually abolished the death penalty did agonise over the ethical dimension and their reasons ‘for’ and ‘against’ have varied. However, they all share a common view — that of the inhumane, unnecessary and irreversible character of capital punishment, no matter how cruel the crime committed by the offender.

This justification now seems to be shared by the international community as a whole. Where the Rome Statute of the International Criminal Court and the United Nations Security Council resolutions establishing the International Criminal Tribunals for Rwanda and the former Yugoslavia are concerned, neither have the death penalty in the range of sanctions listed.

Out of 197 countries, 145 have abolished the death penalty either in law or in practice or are observing a moratorium. This means that 73 per cent of the world does not have the death penalty. On Dec 18, 2007, the UN General Assembly voted with an overwhelming majority for a resolution calling for a moratorium on the use of the death penalty worldwide. This represents the moral stance of all mankind. Regrettably, Pakistan failed to support the initiative. It was probably showing solidarity with the US, China and the Gulf states.

With much of the Muslim world — representing 30 countries — having abolished or considering the abolition of capital punishment, Pakistan needs to follow suit. Unfortunately Muslim governments have terrible human rights records and are known to play the worst possible role in international forums on such matters. Their arguments are often outdated, flawed and based on the narrow notions of culture, religion and nationality. This gives out misleading signals that we do not care about human rights.

If we do not stand up for our rights nobody else will. Fragile as Pakistan’s situation is at the moment, it must be realised that terrorism and lawlessness only increase if we overstep the rule of law.

Several alarming reports state that the death penalty in Pakistan is being applied without the due process of law. There are serious dangers that innocent people are executed as clever litigants often manipulate oral evidence due to the lack of reliable forensic analyses, thus subverting the course of justice. The situation is further exacerbated by overworked judges, an under-resourced and corrupt criminal justice system as well as a dual system of law that carries a high probability of miscarriage of justice.

One hopes that worldwide trends will persuade Pakistan to change its stance. The sanctity, dignity and value of life will help contain the culture of vengeance and the cycle of violence that has plagued Pakistan. It can also make a difference in dealing with the causes of extremism and radicalisation.
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