Business by the rules?
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THE Charter of Democracy signed by Benazir Bhutto and Nawaz Sharif last year has been overtaken by events. However, the document is still useful for refining the national reform agenda. For instance, the last item on the Charter (point 36) says: “Rules of Business of the federal and provincial governments shall be reviewed to bring them in conformity with parliamentary form of government.”

All those who wish that governments in Pakistan should function not only efficiently but also democratically will find this call worth pursuing, especially in the case of the federal government which sets the model for everything a provincial government does.

The subject is also important because the Rules of Business offer the possibility of regulating, to some extent at least, the powers of the president and the prime minister. This issue has caused problems throughout Pakistan’s history. During the past few years in particular, the head of state has, for all practical purposes, been functioning as the head of government as well.

Before 1973, the Rules of Business were framed by the head of state. The 1973 Constitution assigned this privilege to the federal government. General Ziaul Haq (Order 14 of 1985) transferred the authority back to the president. In a normal parliamentary democracy, rules made by the government or by the president mean the same thing as the president must act on the advice of the cabinet. But a normal parliamentary democracy is alien to the genius of Pakistani rulers.

Be that as it may, the Rules of Business in force now carry 1973 as the date of their origin and are still purported to have been drafted by the federal government.

A mere look at the chapter headings of the Rules can give an idea of their scope and importance. Obviously, the authors of the Rules picked up the Constitution and started laying down the method for the government’s disposal of responsibilities as defined in the Basic Law. This was as it should have been.

The practice began with the British rulers, whose proficiency in drawing up work manuals their indigenous successors have not been able to match. The Rules of Business should thus be seen as a manual for constitutional governance. Just how important the matter is can be gauged by recalling that former President Farooq Leghari had created a National Security Council, a supra-government body, by amending the Rules of Business.

According to the Rules, the prime minister controls the federal secretariat. He can create a new ministry, modify the constitution of a division and alter the distribution of business among the divisions. He may appoint as many special assistants to himself as he wishes. No important policy decision can be taken except with his approval and no decision of policy taken by him can be varied or impinged on without consulting him.

While reading the Rules concerning the prime minister, a Pakistani may sometimes feel that the subject is some other country. No such feelings are aroused while reading the Rules relating to a secretary who is in charge of a ministry.

A secretary submits papers to the minister who may accept the secretary’s views or may overrule them. “The secretary will normally defer to the decision of the minister and implement it,” the Rules say.

If the secretary feels the minister’s decision is manifestly wrong he may ask for reconsideration of his proposals and if the minister still does not agree, he shall request the minister to refer the matter to the prime minister for orders. If the minister does not refer the matter to the prime minister the secretary shall submit it directly to the prime minister while duly recording the minister’s observations.

The Rules lay down an elaborate procedure for discussions in and decisions by the cabinet and matters relating to legislation, non-official bills and ordinances. The lists of cases to be submitted to the prime minister for his orders and to the president for his orders on the prime minister’s advice are quite comprehensive.

Some of the Rules appear extremely strange. For instance, it is said that the cabinet division shall prepare an annual report on the observance and implementation of the Principles of Policy in relation to the affairs of the federation and that the law and justice division shall cause the report to be laid before the Assembly. Does any member of the public have any information about such reports?

The stress on secrecy is manifest. “All papers submitted to the cabinet are secret until the cabinet discussion has taken place. Thereafter each secretary shall decide whether the case should continue to be classified as secret and inform the cabinet division.” The ministers must return many of the papers received from the cabinet secretary “immediately after perusal”. There is no reference to a concession to ministers about keeping photocopies of these papers.

One can also find in the Rules beautiful phrases such as ‘collective wisdom’ (of senior officers) that can come into play whenever the secretaries’ committee meets, which should be at least once a month.

The Rules were amended by each post-1973 regime. The largest number of amendments were effected by the Nawaz Sharif governments, followed by the Zia regime, and a significant reason was curtailment or enhancement of the president’s powers.

Contrary to the general perception perhaps, the president, even if he stays within the Rules, should have little free time. Only a few cases need orders in his discretion, but the number of categories of cases that require his orders on the advice of the prime minister is quite large (54) and these include references to the Supreme Judicial Council and the declaration of war.

The large number of papers that are required to be sent to the president for information should keep him fairly busy. These include all cypher messages and telegrams, intelligence reports (daily, weekly and special reports of DIB and DG ISI), reports by ministries, commissions and missions abroad, daily press reports and International Media Digest, and papers pertaining to any other matter required by the president through a general or special order.

The Rules suggest that the president should be the best informed person in the country unless the papers submitted by the IB and I & B do not carry the whole truth or are designed to please him instead of informing him. There is no mention of regulating the president’s travels or the speeches and statements a hard-pressed head of state may have to make.

One does not know what the authors of the Charter of Democracy had in mind because the main issue in Pakistan is not the status of the Rules of Business. The problem is the authorities’ contempt for any discipline. Those who can flout the law and the Constitution and use force to indemnify themselves are unlikely to be deterred by the Rules of Business.

Nevertheless, a serious attempt to make the Rules more democratic and more effective is overdue. One objective of the exercise should be the involvement of the people in defending the Rules. This could be done by demolishing the secrecy regime and allowing greater respect for the people’s right to know.

The process may start by publishing the Rules in national languages and educating children in the working of the administration. It is also necessary to have the Rules debated by parliament. The question of making them justiciable needs to be explored in spite of the likely bureaucratic objection that any opening for court intervention will make administration impossible.

There must be some guarantee that the government does not violate essential procedures. An attempt at improving internal auditing should be quite rewarding. The best course will be the appointment of a commission of experts and laypersons to prepare for parliament a blueprint for responsible, people-friendly governance.

