Whither freedom of information law?
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RIGHT to information legislation ensures that citizens have access to official records. It is through access to public records that we can determine how the nation’s resources are being utilised and thus make the functioning of governments transparent and its functionaries accountable to the citizens.

In the absence of such a law, journalists feed the masses with guesstimates. Alternatively they rely on informal sources to lay hands on official documents which they should be able to get as their right in the first place by submitting information requests to the concerned ministry or the department. That is why the freedom of information movement has gained momentum in the last ten years and now over 65 countries have enacted access to information laws. More importantly, the right to information movement has established benchmarks to determine the effectiveness of information laws enacted by different countries.

Pakistan has not escaped the impact of these developments. In fact, it was the first country in South Asia to have such a law in the shape of the Freedom of Information Ordinance 2002 (FIO 2002). However, it is a weak law with many loopholes.

It is in this context that Information Minister Sherry Rehman’s promise at a press conference on April 2 is exceedingly important. She said that access to information for the media as well as the people would be ensured. During the tenure of the previous government, PPP parliamentarians had thrice attempted to table a freedom of information bill for transparency and accountability. This bill is to be revived in consultation with civil society stakeholders, the information ministry and the media.

It is heartening to note that the government is willing to work on a freedom of information law through a consultative process. A brief analysis of the existing freedom of information law with reference to international practices is in order so that past mistakes are not repeated while making the new law. Reforming a bad law is more difficult than enacting a good law in the first place. FIO 2002 has many anomalies that become all the more glaring when juxtaposed with ten principles that have evolved over the years and are considered to be at the heart of good legislation on freedom of information.

According to the first principle, ‘everyone’ has the right to information. FIO 2002 gives this right only to the ‘citizens’ of Pakistan. In other words, tourists, businessmen, foreign nationals employed within Pakistan or others living in the country for different purposes are excluded from the purview of this law. The second principle says that access is the rule and secrecy the exception. It is vice versa in the case of FIO 2002. The list of exemptions is very long. Even file notations and minutes of meetings which are deemed, with certain qualifications, to be public documents under information laws framed by different countries have been given blanket exemption from disclosure.

The third principle pertains to the jurisdiction of information laws and says that the right to information applies to all public bodies. In line with this principle, certain countries have brought into the purview of their information laws even those private entities which are substantially funded by the government. However, FIO 2002 is applicable only to the federal ministries and attached departments.

Making requests simple, speedy and free is the essence of the fourth principle. Under FIO 2002 the process is neither simple, nor speedy nor free. The requester has to declare the purpose of seeking information. The designated officer is bound to provide information within 21 days of the receipt of the information request. In case the information is denied, the requester can lodge a complaint with the head of the organisation who can decide the matter within 30 days.

If the head of the organisation feels that the information is not to be disclosed, the requester can lodge a complaint with the federal ombudsman who is not bound by any time frame. The fee for seeking information is high. The initial fee for copies is Rs50 which covers only the first ten pages of the public record. For any extra page, Rs5 will be charged per page which is even higher than the market price.

The ordinance takes into account the fifth, sixth and seventh principles. In accordance with the fifth, it makes the provision that assistance will be given to the requester. Similarly, the sixth principle is encapsulated by the provision that makes it binding on the designated officer to give, in writing, the reasons for denying information. The seventh principle pertains to the right of appeal against an adverse decision and FIO 2002 grants this right.

The eighth principle, that public interest takes precedence over secrecy, is not adhered to by the ordinance. Proactive disclosure, the ninth principle, is incorporated in FIO 2002 and makes it binding on federal ministries and attached departments to publish core information.The tenth and last principle, establishing an independent body to guarantee the right to information, is overlooked by the ordinance. In the absence of an information commission, which many countries have set up, the requester has to look to the federal ombudsman when information is denied. Determining the validity of information requests and ensuring the free flow of information is a specialised job which may not be properly carried out by the already overburdened federal ombudsman’s office.

This juxtaposition of FIO 2002 with principles pertaining to freedom of information shows that the federal information law is very restrictive and riddled with many anomalies that need to be done away with. No wonder empirical data suggests that it is extremely difficult to retrieve information from official quarters under this law.

We have meagre resources and can ill afford the squandering of the past. As it has already proven in many countries, a just freedom of information law can be a potent tool in the hands of journalists and citizens groups to access public records and thereby make officials and public representatives accountable.

Will the government and civil society be able to enter into a dialogue resulting in such a law? The answer to this question will determine how, as a nation, we are going to get rid of corruption, maladministration and injudicious use of public resources.

zahid@cpdi-pakistan.org

