Legal experts hail repealing of FCR 

* Former judges say FCR against basic human rights 
* SCBA vice president says govt has an opportunity to end FATA’s colonial status

By Rana Tanveer

LAHORE: Legal experts have praised Prime Minister Yousaf Raza Gillani’s decision to abolish the Frontier Crimes Regulation (FCR), which they describe as a “black law” and a violation of basic human rights as well as the Constitution. 

They went on to slam the “infamous British-era” law, whose jurisdiction extends exclusively to the Federally Administered Tribal Areas (FATA), as “the most investigated and non-implemented law”.

They accused FATA’s political administration of “grossly misusing” the FCR by detaining people for prolonged periods of time. They said the FCR had empowered the administration to detain any or all members of a tribe and any or all property belonging to them. It also gave the political administration licence to impose fines on an entire village for failing to render assistance on arresting an offender. 

Constitutional experts described the repealing of the FCR as purely constitutional and based on equality. 

Against rights: Justice (r) Nasira Javed Iqbal favoured a complete repeal of the FCR, saying the move was imperative after serious criticism by human rights organisations and constitutional experts. She hoped that the Tribal Areas would progress after the abolition of the FCR.

She said the Balochistan High Court in 1979 had declared most FCR provisions un-Islamic, adding, however, that successive governments had failed to amend the law since this ruling. A full bench of the Federal Shariat Court (FSC) had directed the federal government to repeal the FCR. Fifteen identical petitions are still pending with the FSC to seek implementation of the judgment. 

Justice (r) Fakhrunnisa Khokhar also lauded the prime minister’s decision, saying the FCR was a discriminatory law that had also allowed landlords to exploit the tribal people. Under the FCR, all inhabitants of an area could be held accountable for offences committed by others, she elaborated. She said that assassinated PPP chairwoman Benazir Bhutto, on a visit to San Francisco, had said that FATA was a part of Pakistan, and that the PPP would, if elected, cease the special status of these areas. 

Khokhar said the Constitution of the country protected the fundamental rights of its citizens. But Article 247 (7) of the Constitution, she added, bars Pakistani courts from exercising their jurisdiction in FATA. Therefore tribesmen convicted under the FCR cannot appeal to the superior courts against the judgments passed by the political agent. Lawyer Latif Khan Khosa said that numerous innocent men, women and children had fallen victim to the “draconian FCR law”. He said that under Article 1 of the Constitution, FATA was a part of Pakistan, and therefore no parallel law contrary to the Constitution’s clauses on human rights could be allowed to operate in the Tribal Areas. 

Colonial status: Supreme Court Bar Association Vice President Ghulam Nabi Bhatti said that although Pakistan had gained independence in 1947, FATA was only now being liberated from British laws. 

He said the present government had an opportunity to bring FATA’s colonial status to an end. 

Lawyer Sheikh Ameer Saadi said the fact that thte FCR was only enforced in FATA meant that its implementation was tantamount to pro-active discrimination against tribal people. Ironically, he added, legislators from FATA could participate in legislation for the whole country but not for their own areas. 

However, some legal experts said the government should consult the tribal people before amending or repealing the FCR. 

The FCR consists of a set of laws enforced by British colonialists in Pushtoon-inhabited areas. They were particularly devised to counter the Pushtoons’ fierce opposition to British rule and to protect the interests of the colonial rulers.

