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OVER two centuries ago, during the proceedings for the impeachment of Warren Hastings in 1788, Edmund Burke declaimed: “Bribery, filthy hands, a chief governor of a great empire receiving bribes from poor, miserable, indigent people, this is what makes government itself base, contemptible and odious in the eyes of mankind.” 

In an article published in 1977 entitled Controlling the Global Corruption Epidemic, Robert S. Leiken made a devastating comment on Burke’s indictment: “After achieving independence, indigenous elites improved on Hastings’ methods of bilking their impoverished countrymen, usually using methods that were based on local custom. The corruption epidemic is not only a reappraisal of once legitimate practices: it is also the modernisation of illegitimate and odious ones.” 

The recent exposure of the scandal of MPs’ expenses in Britain establishes that corruption thrives in developed countries as well. The United States has a notorious record. That is no consolation for the developing world. Corruption drains their scarce resources. The enormous kickbacks which their politicians and officials receive from foreign corporations belong in law and morality to their people. But it is the developing world which is most resistant to efforts to strengthen its domestic laws and to promote effective international legislation. 

India signed the UN Convention against Corruption (UNCAC) on Dec 9, 2005 but has not ratified it. Pakistan signed it on Dec 9, 2003 and ratified it on Aug 31, 2007. As a state party to the convention it participated in the UNCAC’s recent conference. But, as The Economist reported, it joined Algeria, Angola, China, Egypt, Russia, Venezuela and Zimbabwe to ensure that the convention was not fitted with dentures and remained toothless. 

It all began with a Declaration against Corruption and Bribery in International Commercial Transactions which the UN General Assembly adopted by a resolution without a vote on Dec 16, 1966. It has only moral but no legal force. The convention is in law a treaty which has legal efficacy. The UNCAC was adopted by the General Assembly on Oct 31, 2003 and entered into force on Dec 14, 2005 after the deposit of the requisite number of instruments of ratification. 

The UNCAC runs into an impressive 71 articles. A sceptic who calls it all harness and no horse would be wrong. A beginning in the grim battle that lies ahead must not be sneered at. Rather, citizens must prod governments to ratify it, if they have not done so, or, if they have, to adopt a more positive attitude on its enforcement at international fora. 

Article 4 of the convention protects the sovereignty and territorial integrity of states. Their consent is essential to investigation, protection and punishment. Basically it enjoins the parties to make their laws more effective and their enforcement more efficient and impartial. 

Chapter II deals with preventive measures; that includes the independence of the judiciary and the integrity of the prosecution service. It boils down to one crucial test — is the police under the control of the politicians in power? In the developing world that is a stark reality. The private sector is covered as much as the public sector. There is an explicit provision (Article 13) for the involvement of civil society, especially by guaranteeing access to information. 

Chapter III is the core of the UNCAC. It pertains to criminalisation and law enforcement. But here, again, the states’ duty is to “adopt such legislative and other measures as may be necessary to establish as criminal offences” the crimes defined by the document — bribery influence peddling, “abuse of functions”, “illicit enrichment”, money laundering, concealment, obstruction of justice, etc. 

There is a duty to investigate such crimes and prosecute the offenders. States must extend cooperation to each other by mutual legal assistance, extradition, removal of bank secrecy etc. Chapter IV lays down the details of international cooperation in such cases. Chapter V is on recovery of the assets gained unlawfully. 

This brings us to the dentures. Chapter VII is on the mechanism for implementation. But how is the UNCAC to be enforced against a state which flouts its obligations and condones corruption? Article 63 merely establishes a conference of the states parties to the convention “to improve the capacity of and cooperation” between them besides reviewing the progress. Article 65 says “each state party shall take the necessary measures” to implement its obligations under the convention. 

The first conference was held in Amman in December 2006, the second in Nua Dua, Indonesia, in January 2008 and the third in Doha last month. Signatories who had not ratified the convention were represented by observers. Among them were India, Germany, Iran, Israel, Italy, Saudi Arabia and a good few others. International NGOs were also represented. 

It ended with a whimper on Nov 13, 2009. A civil society coalition, with Transparency International as a leading member, criticised the result in detail. 

Christian Aid, Global Witness and Tearfund said in a joint statement: “China, Russia and Egypt are among governments who have weakened proposals to ensure signatory countries live up to their commitments”, adding, “shamefully, a handful of countries have rendered UNCAC toothless. This fudged agreement begs the question: what do governments have to hide?” as Christian Aid’s Adele Poskitt said in the statement. 

Antonio Maria Costa, head of the UN Office on Drugs and Crime, disagreed. Under the new mechanism, all countries will be monitored every five years to see how they are living up to their obligations. “From now on, states will be judged by the actions that they take against corruption, not the promises they make,” Costa said. The country reports will identify gaps in national anti-corruption laws and practices. Strengths and weaknesses will also be revealed by a self-assessment checklist.

