Compensating for what?

By Dr Faisal Bari
A small girl falls into an open manhole and dies as a result. A government functionary immediately announces Rs 100,000 for the family. A train derails, the government announces Rs 100,000 for the family and survivors of each dead person. A quake happens and the government announces some money for the family of each dead person, and then Rs 200,000 per household. The last is presumably for building houses again, but what exactly is the money for each death supposed to be for?
The payment, clearly, is not a right currently. If it was, there would have to be a law and policy that would govern the payments, there would be an officially stipulated way of invoking the payment, and in case of possible non-payment, there would be the right to go to court to have the payment expedited or invoked. But such is not the case for these payments. There is no mention of these ‘compensatory’ payments in the Constitution and there are no laws or well-known policy documents on these. It would seem that these payments are made in an ad hoc manner, as and when needed. But this lack of clarity makes the basis and purpose of such payments even more problematic.
The payments seem to be made when government fails it citizens in one way or the other. The case of missing manhole covers is quite clear in this regard, but in the case of derailments, terrorist attacks and so on, the issue becomes murkier. And it is even murkier in the case of quake payments. Clearly the government is responsible for law and order and for providing a safe environment for rail journeys (railway is a government provided service), but accidents do happen and lapses in law and order also occur. If the government is solely responsible, why does it not give compensation when a house is looted or a kidnapping occurs? What is so special about a terrorist attack? Clearly, payments are not only made in places where government had a responsibility since surely the government had nothing to do with the quake.
And on the side of compensation, what exactly is the basis for these numbers and how are they calculated. If it is compensation for lost earnings, then Rs 100,000 for an adult is very low. Even for a person working in an unskilled job as a daily wage worker, earning Rs 150 a day, and working for 22 days a month, Rs 100,000 is wage for only about 2.5 years of a working life. How can this be compensation for lost earnings? More significantly, if compensation is for lost earnings, should it then not be related to what the person was earning prior to his/her death? 
For a professional working in IT or law or banking nowadays, Rs 100,000 might not be compensation for even a month of work. And how do we then compensate for people who are actually not currently working? The issue here is not the exact amount of payment. The issue is the basis for coming up with a figure. The government has never, to the best of one’s knowledge, actually spelled out the basis for figuring out the compensation number. One suspects that the actual reason is that no one in the government has actually thought about this issue and what the basis of this payment ought to be, it the payment has to be there.
One suspects that the payment is actually made for two or three specific reasons. In all cases where payments seem to be made, one thing is common: there is a sudden and large act that angers many people and ruffles a lot of tempers. In the case of train accidents and terrorist attacks many people are (or can be) involved. In cases of missing manholes, there is a community that gets angry, and in the case of the quake, the numbers were very large and the international community was watching and was concerned. So, to allay fears, diffuse anger and diffuse the conversation of accountability and justice, the payments seems to be a small cost to pay. The government also gets to show, in as visible a manner as possible, that it cares about its citizens and is moving immediately to do something about their concerns.
But this clearly is a poor use of these payments. If, in a particular case, there has been negligence or incompetent behaviour, the payment cannot act as a liability payment, and it cannot excuse the concerned people from criminal and civil liability unless the payments are explicitly used for the purpose and there is some legal and judicial backing to the entire process. The government also uses these payments to dilute the demand for accountability. This again is counter-productive. If there has been negligence, the government bears the responsibility to ensure that it learns from the mistake and works on systems so that the mistake is not repeated. But if the payment is used for diluting the call for accountability, and if that leads to lesser pressure for reform and learning from the misdeed, the payment becomes a crass way of buying the silence of people. And it does not behove a government to do that.
A poor worker is killed in an accident. With poverty levels as they are in Pakistan, with no effective safety nets available in the country, with few people per household able to work, and with the poor state the available health and education facilities are in, payments to the family can be a significant means of coping with the financial troubles resulting from the death of a loved one. The person who died cannot be brought back, but the payment can ease the troubles of the living for a few months and years. There is a need to look into the payments and workout what would be the best size of the payment in a particular case. This process should be codified and notified. But this does not, in any way mean that the government can use it as a way of hiding its negligence, or can deal with liability issues this way, and it certainly should not be used as a means of dampening the accountability process or the calls for reforms.
Furthermore, there is a need to think through, philosophically, the implication of these payments in creating new entitlements and rights. Why should it be the discretion of the government to announce the package in some cases and not in others? And why should the disaster have to be significant to invoke the claim, if that is what it is? If the idea is to ease the troubles of people and use these payments as a way of providing safety nets, it should be possible for all to invoke the payment in certain conditions.
Again, this should not let the government off the hook in terms of its responsibility to develop more effective safety nets for all. Access to decent quality health facilities, education services, water and sanitation, and ability to generate enough income to have a basic but decent lifestyle are basic rights. The government has to ensure that these are available to all. Payments cannot be a substitute for these. There has to be constant pressure on the government to provide the services mentioned.
Some years ago – my grandmother told me of this incident – a landlord’s son had raped and then very badly burnt the young woman who had been working in the household for a number of years. When the parents of the woman, who died a few days later, had tried to have an FIR registered against the culprit, the police had refused to do so. The landlord, the young man’s father, had offered some money to the parents of the woman. This was explicitly to buy their silence. The power politics of the village was such that the parents had accepted the money and the incident had been buried. The state (police) too had been bought. This is not, cannot be and should not be the form that payments made by the government take. The state is the guardian of the rights of people, it cannot act as a landlord and it cannot trade in rights as even the state does not have the authority to do that. But, there is an element of this story that has crept into state payments over the last few years. We need to clearly air these issues and establish payments on a firmer basis. If we can clarify the concerns raised in the previous paragraphs, we should be able to address most of more pressing issues.
The issue clearly is not whether such payments should be made or not. In terms of payments, the real issues have to do with a) the legal and philosophical basis for these payments, and b) the size of the payments. In addition, we also need to ensure that these payments are not used as a means of buying silence and for diluting the calls for accountability and reform. And last, but not least, we have to ensure that payments are also not offered as alternatives to safety nets and other provisions that should be accessible to citizens as a matter of right.
