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WE rightly emphasise the integrity and independence of the judiciary as indispensable to a democratic society governed by the rule of law. But, strangely enough, the independence and integrity of the civil service, both domestic and diplomatic, have not received the same attention. 

Now and then one hears of a civil servant’s lapse or, more often, of a politician in power trying to suborn the civil service; sadly, not always unsuccessfully. Few are the civil servants who stand up to the men — or women — in power. 

During a visit to Pakistan last March this writer read a spirited protest in writing by an official of the federal law ministry in Islamabad against the law minister Mr Babar Awan. It was conveyed, properly enough, through the then secretary law Justice (retd) Aqil Mirza, the administrative head of the ministry. In a conscious digression it may be said that the appointment of retired judges as officials in the government is harmful to both the bureaucracy and, more so, the judiciary, whose independence this sorry practice gravely undermines. 

The press report revealed that officials in the ministry had been protesting at the minister’s insistence that every case should be submitted to him for his approval and that senior officials of the ministry should bring the files, during office hours, to his residence. On both grounds, the then law secretary received two separate notes; One was captioned ‘Observance of the Rules of Business’ and the other, ‘Griefs and Grudges of Office’. 

The federal government has constitutional sanction to “make rules for the allocation and transaction of its business”. Article 77 (3) of the Constitution of India contains a similar provision. The Rules of Business 1973, which the officials cited, have, therefore, constitutional sanction. 

There are two fundamental rules of administration in all democracies. Ministers determine policy which civil servants carry out. Besides, unless a statute requires the minister personally to determine certain cases or disputes, individual cases are decided by the civil servant in the light of established policy, the minister intervening only in rare cases if a decision is manifestly wrong. 

Referring to the Rules of Business, 1973, one of the protest notes said “It will be in the fitness of things that the Law Minister may graciously reconsider his stance and confine himself to policy matters leaving technical and legal issues to be resolved by the Law and Justice Division under the guidance of Secretary Law and Justice Division because cases referred by the other Ministries and Divisions to this Division are sent for examination and opinion by the Law and Justice Division and not for approval of the Law Minister.” 

One is not sure whether it is excess of civility or sarcasm which prompted the remark that it “does not behove the high and exalted position enjoyed by the Law Minister besides being also in violation of the Rules”. 

Equally telling was the other note on the minister’s orders of Jan 20, 2010 to bring the files to his residence during office hours at 8.30 in the morning. “It is submitted that the Ministry of Law (Law and Justice Division) has been declared classified/secret Ministry and all transaction of business in the Ministry is strictly confidential. It is not legally possible nor desirable to run the risk of loss of any Government record during transit from office to the place referred to in the aforesaid Order.” 

In fairness to the minister, Mr Babar Awan, it must be mentioned that, according to “a source” he had passed this order during the days when he was recovering from his heart disease. The first note, however, survives. What survives with yet greater relevance is the spirit behind the notes. A minister is as much a servant of the state as is the civil servant. Only, the constitution assigns different functions. 

Vallabhbhai Patel soundly rebuked members of India’s constituent assembly, on Oct 10, 1949, for chafing at constitutional safeguards for the civil service. He said: “I see a tendency today that in several provinces the services are set upon and told. ‘No, you are servicemen, you must carry out our orders’. The Union will go — you will not have a united India — if you have not a good all-India service which has the independence to speak out its mind, which has a sense of security that you will stand by your word and that after all there is the parliament, of which we can be proud, where their rights and privileges are secure. …This constitution is meant to be worked by a ring of service which will keep the country intact. …Today, my secretary can write a note opposed to my views. I have given the freedom, to all my secretaries. I have told them, ‘If you do not give your honest opinion for fear that it will displease your minister, please then you had better go. I will bring another secretary’. I will never be displeased over a frank expression of opinion.” No wonder he was a good administrator. 

Sixty years later the civil service presents a depressing picture. Constitutional safeguards are of little avail when the political culture is feudal and strength of character is a rarity. 

This is not to suggest that constitutional safeguards are of no avail. They can help to end some of the abuses that have crept in — arbitrary suspension, transfer and even dismissal. In Britain the power of appointment, transfer and suspension is exercised by a group of senior secretaries presided over by the secretary of the Civil Service Department who reports directly to the prime minister. In recent years parliamentary committees in the UK have produced a mass of reports defining the status and powers of civil servants, ministers and their ‘special advisers’ outside the services and recommended safeguards for civil servants. 

The retired diplomats and generals of India and Pakistan meet to discuss the usual stuff. Retired civil servants should also meet; not to blow hot air, but to work quietly and produce a report embodying the safeguards for an independent civil service in the 21st century. 

So, of course, should retired diplomats. This time, eschewing the polemics which sustained them, they should study their diplomatic services, reflect on their decline from a pinnacle of prestige and write a joint report on what a good diplomatic service should be. Anyone of them can take the initiative. Five from each side should meet together and produce the report after careful study. They should shun the media.

The writer is an author and a lawyer. 

